ee So . a 7 (ye a a 


REPORTS 


OF — qu A 


— 
a raratte of 
NCHIGAM: 


RARY 


Cases Argued and Adpndged 


IN THE 


SUPREME COURT OF FLORIDA, 


AT 


a ATE FD 


shen @ 


re rerrts 


TERMS HELD IN 


1853. 


== 


UNIV. 


By MARIANO D. PAPY, Reporter, 


VOLUME V.—NO. 1. 


Callabassee : 
FICE OF THE FLORIDIAN & JOURNAL 


PRINTED BY CHARLES E. DYKE, 





1858, 












“~ < oe 


—,, 
- ee ‘ 








[Entered according to Act of Congress, in the year 1853, by M. D. PAPY, in 
the Clerk’s Office of the District Court of the United States in and for the North- 
ern District of Florida.] 

















Fudges of the Supreme Court, 
DURING THE PERIOD OF THESE REPORTS. 








JUDGES UNTIL MAY 24, 1853: 


Hon. WALKER ANDERSON, Cater Justice, 
(Resigned 24th May, 1853.) 

Hon. LESLIE A. THOMPSON, } iil 

Hox. ALBERT G.SEMMES, ’ { A8s°cmTe Justicrs. 





JUDGES DURING THE JULY TERM 
CONTAINED IN THIS NUMBER: 


Hon. BENJAMIN D. WRIGHT, Cuter Justice, 
(Appointed 24th May, 1853, in lieu of C. J. ANvERsoN, res’d.) 

Hon. LESLIE A. THOMPSON, } on J 

Hoy. ALBERT G. SEMMES, = { *S0°MATE “USTICHS- 


a 


MARIANO D. PAPY, Arrorney Genera. 


a 


JUDGES OF THE CIRCUIT COURTS: 


Hon. WILLIAM A. FORWARD, Juner Eastern Cracvrrt, 
Hon. J. WAYLES BAKER, Jupex Mippte Crecvrir, 
Hon. JOSEPH B. LANCASTER, Juper Sournern Crecvurt, 
Hon. GEORGE 8S. HAWKINS, Junce Western Crrcurr, 
(Resigned 1st May, 1853.) 
Hon. JESSE J. FINLEY, Jupce Western Crrcvrr, 
(Appointed 1st May, 1853, in lieu of Jupce Hawxrys, res’d.) 




















Cable of Cases Aeported. 





Archer vs. Iart and Sammis, 


Bailey, Admr., Barrow vs. 
Barber vs. The State, 

Barrow vs. Bailey, Admr., - 

Battle, Myrick vs. . - 
Bennett, Carter vs. - - 

Betton & Liggs, Holbrook vs. - . 
Brockenbrough’s Admx. vs. Campbell's Admx., 
Buffington vs. Quackenboss, - - 


Campbell’s Admx., Drockenbrough’s Admx., ys. 


Carter vs. Bennett, - - ° 
Collins vs. Mitchell, - ° ‘ 


Conklin & Smith vs. Goldsmith et al., . 


Darden and Wife, Lines vs. . - 
Davis vs. Admrs. of Elliot, - ‘ ; 
Day et al., Orman, Admr., vs. 

Dogectt vs. Hart et al., - - 


Elliot’s Admrs., Davis vs. - - . . 


‘ 4 Mu Bx " ' oensus 

Forsyth & Simpson vs. Perry, - 

Goldsmith et al... Conklin & Smith vs. - 
Griffin, Admr., vs. Orman, . " . 


Hart and Sammis, Archer vs. . - 
Hart et al., Doggett vs. - . - - 
Holbrook vs. Betton & Iliggs, ; ; . 


Hooker, Mereer vs. ‘ 


Jordan rs. 1’ 








6 TABLE OF CASES CONTINUED. 








Lane, McKay vs. - 


Lanier, Southern Life Ins. & Trust Co. vs. 


Lines vs. Darden and Wife, 
Lott, Wilson & Cleland vs. 
Lott, Wilson & Cleland vs. 
Loubat vs. Nourse, - 
Luke, a Slave, vs. The State, 


Mattair, Watterman vs. 


McGriff, Admr., vs. Porter et al., 


McKay vs. Lane, 
Mercer vs. Hooker, - 
Mitchell, Collins vs. 

Myrick vs. Battle, - 


Nourse, Loubat vs. - 


Orman, Griffin, Admr., vs. 


Orman, Admr., vs. Day et al., 


Petty et al., Jordan vs. 


Perry, Forsyth & Simpson vs. 
Porter et al., McGriff, Admr., vs. 


Quackenboss, Buffington vs. 


Simon, a Slave, vs. The State, 
Southern Life Ins. & Trust Co. vs. Lanier, 


State of Florida, Barber vs. 


State of Florida, Luke, a Slave, vs. 
State of Florida, Simon, a Slave, vs. 


Watterman vs. Mattair, 
Wilson & Cleland vs. Lott, 
Wilson & Cleland vs. Lott, 


























DECISIONS 


OF THE 


Supreme Court of Florida, 


AT 


JANUARY TERM, 1853, 


HELD AT TALLAHASSEE. 





Davip Barrow, AppELLAnt, vs. Witu1am Barry, Apmi- 
ISTRATOR DE BONIS NON Of Joun Betiamy, Decrasen, Re- 
SPONDENT. 


1. Ifa creditor seeks the aid of a Court of Equity against the real estate of his 
debtor, he must show a judgment at law creating a lien upon such estate; 
and if he seeks such aid in regard to personal property, he must show an 
execution, sued out and pursued to every available extent. 

2. Upon a proceeding in scire facias qguare executionem non, two writs succes- 
sively issued and returned nihil, are equivalent to one writ returned scire 
feci, and the Court may, upon such returns of nihil, proceed to award exe- 
cution. 

8. When such writ of execution is awarded upon a return of seire feci, the de- 
fendant is concluded by the judgment; but when it is awarded upon two re- 
turns of nihil, the defendant may afterwards present his defence by oudita 
querela, or upon motion to the Court, and may have the full benefit thereof. 

4. Inadequacy of price, in a sale of property where the vendor is greatly indebt- 
ed, is a mark or badge of fraud, and, when associated with other circumstan- 
ces of suspicion, may be conclusive. Where, therefore, a vendor who was 
largely indebted, and embarrassed by the pressure of his creditors, sold his 
entire estate, real and personal, to a friend und relative whom he summoned 
from a distance to make the purchase, at a price considerably less than the 
fair market value of the property, and Jess than the sum of his debts, the 
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conferences between the vendor and purchaser during the negotiations being 
eecret, and no appraisement by or reference to any third person on the ques- 
tion of values, and the avowed intention being to prevent the property from 
being sacrificed by creditors at sales under legal process ; it was held, that 
fraud might and ought to be inferred therefrom, and that the conveyance, in 
eGuity, should be considered valid only as to the consideration paid by the 
purchaser which was actually applied to the payment of the debts of the 
veador, and that the overplus or residue should be held by such purchaser ag 
a trust fund, for the benefit of the creditors of the vendor, 


This cause was brought up by appeal from a decree of 
the Circuit Court of Jefferson County, made at November 
Term, 1852, by the Hon, J, Wayles, Baker, Judge, sitting 
in Chancery. 

William Bailey, as Administrator de bonis non of John 
Bellamy, deceased, filed his bill against Henry Dogget and 


David Barrow, to set aside a sale made by Doggett to Bar-, 


~row, as fraudulent and void as to creditors. 

Doggett being largely indebted to the intestate of com- 
plainant, and being in embarrassed circumstances, in A- 
pril, 1845, sold and conveyed to David Barrow all his pro- 
perty in Florida of every description, consisting of large 
tracts of land, plantation implements, crops, provisions, 
cattle, horses, and other stock, and one hundred and sev- 
enty-eight slaves, for the consideration of forty-five thou- 
sand dollars, and an annuity of five hundred dollars during 

the life of Doggett, who was then old andinfirm. Barrow, 
who was the Brother-in-law of Doggett, was summoned to 
Florida by Doggett for the purpose of making the sale. 

The bill alleges inadequacy of price, and other badges 
of fraud, and charges that the sale was made with the in. 
tent to hinder, delay and defraud creditors. 

The answer of Barrow admits his knowledge of the debt 
in favor of complainant’s intestate, the sale to him, and his 
OT a of the property, but denies that there was any 

aud in the transaction. He avers that to prevent a 
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sacrifice of the property, in connection with his esteem and 
friendship for Doggett, he was induced to make the pur- 


chase. 
The material facts in the case will be found in the opin- 


fon of the Court, to which reference is made. 
James T. Archer and WM. A. Long for appellant. 
A, E. Maxwell and M. D. Papy for appellee. 


THOMPSON, Justice, delivered the opinion of the 
Court. 


William Bailey, as administrator de bonis non of the es- 
tate of John Bellamy, deceased, brought his bill of com- 
plaint on the equity side of the Circuit Court against the 
appellant, David Barrow, and one Henry Doggett, for the 
purpose of setting aside an alleged sale and conveyance by 
the latter to the former, of all the grantor’s real and per- 
sonal property in Florida, as fraudulent and void as against 
creditors. The Court below made a decree in favor of the 
complainant, which will be hereafter noticed, from which 
the defendaut, Barrow, has appealed to this Court. To a 
correct understanding of the merits of the present contro- 
versy, it seems important to advert to the history of the 
debt claimed by the respondent here to be due tothe es- 
tate of his intestate; and also to the facts and circumstances 
which preceded and attended the sale and conveyance of 
the property, which is complained of. It appears that in Jan- 
uary, 1839, Doggett purchased from respondent’s intestate 
a tract of land in Jefferson County containing 1203 acres, 
for the price of $20,000, payable in January, 1848, the in- 
terest on which sum, reserved at the rate of ten per centum 
per annum, was payable annually, commencing with the 
1st of January, 1840, when the first payment of interest fell 
due. Doggett, however, was to have the privilege of pay- 
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ing said principal sum within the term of credit, provided 
the sum was so paid in sums not less than $5000 at any 
payment. A bond in the penalty of $40,000 was executed 
and delivered by Doggett to Bellamy, with condition to 
perform the said agreement; and a bond with like penalty 
of $40,000 was executed by said Bellamy to Doggett, with 
condition to convey the lands so contracted for on payment 
of the purchase money and interest, as stipulated. It fur- 
ther appears that, in the summer of 1843, no part of the 
principal or interest of said debt having been paid, and 
while Doggett was absent from the State, Bellamy, in con- 
sequence of some apprehension as tothe safety of his debt, 
(arising, it is supposed by one of the witnesses, from some 
thoughtless language of a nephew of Doggett,) sued out an 
attachment for the amount then due, which was levied on 
-all Doggett’s slaves; and at the fall term of that year, of 
Jefferson Superier Court, Doggett confessed judgment for 
the penalty of the bond, and agreed that execution should 
issue thereon for $15,234.94, which sum included $5000 of 
the principal debt, and the annual interest on the whole 
sum up to Ist January, 1843. 

The affairs of Doggett, some time in this year, or perhaps 
prior thereto, became much embarrassed. It seems he had 
become involved, as security and endorser for other persons, 
to a considerable extent, and that some sixty or seventy 
thousand dollars had been coerced from him by this class of 
creditors, which had consumed all his available cash re- 
sources, while his individual creditors had been indulgent, 
and their claims had now become, by the increase of in- 
terest, very formidable and onerous in his view, as they 
were in point of fact. The service of the attachment, it is 
said, added greatly to his mental distress. His embarrass- 
ments were enhanced by his infirmities, arising from his 
advanced age and disease, which tended to incapacitate 
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him from giving that attention to his property, from the is- 
sues of which only could he expect to extricate himself, if 
his creditors continued indulgent ; and if they could notin 
justice to themselves, or would not, from any other cause, 
then only by a sale of the whole or a part of his property, 
according to the exigency of the case. 

Early in the year 1845 John Bellamy died, and adminis- 
tration upon his estate was committed to his son, William 
Bellamy, who caused the execution awarded on the &th of 
November, 1843, in favor of his intestate against Doggett, 
to be levied on the slaves of the defendant in the County of 
leon. Three other executions were also levied on the same 
property, and the sale thereof was advertised for Monday, 
the 7th of April, 1845. Doggett, prior to that day, viz: on 
the 29th day of March, after, as it is said, he had made, for 
a year previously, various efforts to sell his property, some 
of which will be noticed more particularly hereafter, con- 
cluded an agreement for a sale with the appellant, his bro- 
ther-in-law, and a resident ofthe State of Louisiana, and 
who had been invited by Doggett to Florida, for the pur- 
pose of extending relief to him, or of fpurchasing the prop- 
erty. The conveyance bears date on the 3d of April, and 
was proved and recorded in the office of record for Leon 
County on the 5th, and in that of Jefferson County, on the 
%th of April. By this instrument, Doggett, for a pecunia- 
ry consideration specified therein, bargains and sells, and 
conveys to the appellant, Barrow, his heirs and assigns, 
&c., “ the whole of the property of the said Doggett of ev- 
“ery kind and description whatsoever, lying, situate and 
“being within the State of Florida,” and then proceeds to 
particularize, under a videlicit, the plantation in Leon 
County, containing 2000 acres of land, known as the Home 
Place; sundry detached parcels of land in the same Conn- 
ty, containing in the aggregate 480 acres ; the plantation 
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in Jefferson County, known as the Partridge Lands, and 


one additional eighth of land, containing in the aggre- 
gate about 712 acres; all the lands of said Doggett situate 
lying and being in Madison County, and not otherwise or 
more particularly described, or the quantity in acres spe- 
cified: together with all the crops of every kind and de- 
scription whatever, corn, fodder, peas, oats, sugar, cane, 
potatoes, furniture, &c., both in the Counties of Leon and 
Jefferson, together with all the farming implements, black- 
smith and carpenter’s tools ; also, all the stock, consisting 
of horses, mules, hogs and cattle; also, one hundred and 
seventy-eight slaves, specified by name. 

Upon the execution of this conveyance, Barrow went in- 
to possession of all the property specified therein except 
one servant, Hillyer, who was retained by Doggett, and, 





“with the consent of Barrow, carried to North Carolina, 


where he remains in the possession of the vendor. It is 
this sale and conveyance which has given rise to the pres- 
ent controversy ; but before the Court preceeds to the con- 
pideration of the question arising thereon, it is deemed 
proper first to dispose of the last point made in the argu- 
ment of the appellant’s counsel. 

It is contended on behalf of appellant that the respond- 
ent, Bailey, is not in a position to elaim the aid of a Court 
of equity. The general rule of equity undoubtedly is, that 
if a creditor seeks the aid of the Court against the real es- 
tate of his debtor, he must show a judgment at law cre- 
ating alien upon such estate: and if he seeks aid in re- 
gard to personal property, he must show an execution sued 
out and pursued to every available extent: Brinkerhof vs. 
Brown, 4 John’s Ch. R., 676; Shirley vs. Watts, 3 Atk. 
R., 200. And if respondent, Bailey, does not occupy the 
position of a judgment and execution creditor, he cannot 
have the relief he asks for, even if otherwise well entitled 
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thereto. It will be recollected that, in 1843, judgment was 
rendered against Henry Doggett in favor of the respond- 
ent’s intestate, for $40,000, the penalty of the bond he had 
executed tosecure the price of the land purchased, on 
which, by consent of parties, execution was then awarded 
for part of the principal debt, and the arrears of interest 
due up to the first of January, 1843, which was paid, as 
will be hereafter noticed; the judgment standing, accor- 
ding to the provisions of the statute 8 and 9 Will. 3, c. 11, 
§ 8, as a security for future breaches of the condition of the 
obligation. 

In 1848, the residue of the principal sum falling due, 
($15,000,) and the instalments of interest stipulated to be 
annually paid, remaining due and unpaid since the lst of 
January, 1843, the respondent, Bailey, towhom administra- 
tion de bonis non of John Bellamy had been committed, 
sued out a scire facias to revive the judgment of 1843, sug> 
gesting a further breach in the non-payment of the afore- 
said sums, and praying an award of execution therefor, 
according to the directions of the statute before mentioned ; 
which writ was returned nzhil; a second or alias writ, 
sued ont upon the return of the first, was also returned nz* 
Atl, and thereupon, the two returns of néhii being consid- 
ered equivalent to a return of scire fect, judgment of 
execution was awarded for the sum of $23,859, on which 
the Sheriff has returned, ‘‘no property found.” It is now 
argued that the respondent has not shown a proper judg: 
ment and excution at law—that the fiat on the scire facias 
was rendered without any actual notice to Doggett, and is 
therefore simply void. 

A scire facias is a writ necessarily founded npon some 
matter of record, and must issue out of the Court where 
that record remains. Tidd Pr. (8th Ed.,) 1139, Foster Sez. 
Ja.,1. In some cases, the issuing of the writ ig the com- 
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mencement of an original action, and in which it is in the 
nature of an original action. Co. Lit., 296,a. Burr. vs. At- 
wood. 1 Salk. R., 89; as where it is brought on a recogniz- 
ance, or by the Government to repeal letters patent, or to 
resume the grant ofa franchise. Foster,12. But inother 
cases, where the writ is founded upon the judgment of a 
Court of record, and it is intended to bring in anew party, 
or to have execution upon the judgment, it is a judicial 
writ, to warn the defendant to plead any matter in bar of 
the execution. In these cases, it is only a guasi continua- 
tion of the former suit, brought merely to revive the for- 
mer judgment, and may be properly celled a writ of exe- 
cution. 2 Tidd Pr. (8th Ed.,) 1140, Philips vs. Brown, 
6 Term R., 284. It is, however, in all cases considered in 
the nature of an action, because the defendant may plead 
“to it any matter in bar of the execution upon the original 
judgment. O’Brien vs. Ram. 3 Mod. R., 189. The scire 
facias in the present case, was, therefore, a judicial writ 
to continue the effect of, and have execution of the former 
judgment, and this is fully illustrated by the form of the 
judgment rendered thereon. The statute 8 and 9, Will. 3, 
says Sergt. Williams, does not direct any judgment to be 
entered for the damages assessed for the further breach; 
&c.; therefore, it should seem there can only be one judg- 
ment, namely, the old judgment for the debt, and, 5, s., 
damages for the detention, and, 40, s., costs, together with 
the costs of increase. And in Hankins vs. Broomhead, 
(3 Bos. & Pul. R., 607,) it was so held in the Exchequer 
Chamber, and a second judgment for the damages assess- 
ed upon an inquisition, was reversed as erroneous. I Wm. 
Saund. R. 580. The form of the judgment upon seire fa- 
cias insuch a case, ona return of scire feci, where the 
defendant pleaded thereto in bar of execution, is thus giv- 
en in Tidd App., 515: 
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“Therefore it is considered, that the said plaintiff 
*‘ have his execution against the said defendant of the dam- 
‘** ages aforesaid, according tothe force, form, &c. And 
‘it is also considered by the Court here, that the said 
** plaintiff do recover against the said defendant for his 
** costs and charges by him laid out about his suit in this 
** behalf, on occasion of the said defendant having pleaded 
“to the said writ of scire facias, by the Court here ad- 
** judged,” &e. 

If it is upon two returns of nzAzl; then that fact is 
stated and the default recorded, and execution being a- 
warded, there is no judgment for the costs of the suit and 
proceedings therein. 

Our statute, to which allusion was made upon the argu- 
ment, provides for the mode and manner of serving orig- 
inal process, that which commences or institutes a suit for 
the first time; and is silent as to the service of mesne pro- 
cess, such as a scire jacias, which is the continuation of a 
suit already instituted. Resort must, therefore, be had to 
the common law for the rules to govern the subject; and 
on examination, all the books of practice inform us that 
two writs of scire facias, with returns of nzhil to each, are 
deemed equivalent to one writ returned scire feci. See 
Tidd Prac., 1124, 2 Sellon Pr., 196, citing 2 Inst., 472, 
and Andrews vs. Harper, 8 Mod. R., 227; 2 Arch. Pr., 88, 
citing Yelv. R., 88-122. And this principle is recognized 
by the Courts of several of the States ofthe Union. In 
New York, in Cumming vs. Eden, 1 Cowen R., 70; in 
Pennsylvania, in Chambers vs. Carson, 2 Whart. R., 9; 
in Indiana, in Kearns vs. The State, 3 Blackf. R., 334; 
and in North Carolina, in Woodfork vs. Broomfield, 1 
Murph. Rep., 187. In some of the States it is recognized by 
statute, with some modifications, as Virginia, Ohio and 
South Carolina. See Lee ys. Chilton, 5 Munf. R., 407, 


Qx 
Vv 
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Dunlevy vs. Ross, Wright R., 287, Grimke, Ex., vs. Ma- 
grant, 2 Brey. R., 202. Upon this point, theservice of the 
writ of scire facias, Mr.Sellon observes, that although the 
intent of the sez. fa. is to give the party against whom ex- 
ecution is about to issue, notice or warning thereof, yet by 
the general practice it is wholly defeated, for the defend- 
ant may be summoned or not as the party thinks fit; and 
indeed the usual way is to revive the judgment without 
giving the party any notice.” 2Sellon Pr., 199. The al- 
lowance of such a course of practice unexplained, would 
seem to speak a reproach upon that system of law which 
claims to be founded on reason and natural justice ; and the 
explanation seems to consist in the distinctive difference 
between the force and effect of an award of an execution 
upon a return of scire fect, and an award upon two returns 
.of nihil, in other words, without notice to the defendant. 
In the first case, if the defendant does not appear, but suf- 
fers judgment to go by default, he is forever concluded from 
any plea or defence which he might have urged. Day vs. 
Guilford, (1 Lev. It., 41.) But if the Sheriff returns nzAz/, 
on which an execution is awarded, the defendant shall have 
an qudita querela, in which he may present his defence, 
for, not being warned, he was not bound to appear. See 
Fitz. Nat. Brev., 104. According to modern practice, 
where there has been no sczre fect, but only two nzhils, 
the Court will often relieve the party upon motion, and 
not put him to an audita querela. Anon, 1 Salk Rep., 93, 
Wicker vs. Creamer,.1 Salk. R, 264, Wheaton vs. Rich- 
ardson, 2 Stra. R., 1075. Imfany reason exists for thus al- 
lowing an award of execution upon two returns of nihil, 
it is not stated in any case or book to which the Court has 
had access ; but it is quite probable that it may have aris- 
en from the restrictive principle before stated, that the 
scire facias can only issuc out of the Court in which the 
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judgment was rendered, and in which the record remains: 
the application of which might oftentimes defeat a party of 
his remedy, if personal service was required in cases where 
the defendant had withdrawn himself and his property 
from the jurisdiction in which the judgment was rendered, 
or had secreted himself and his property within the same. 
At all events, the law has made such provision for permit- 
ting the defendant in such case to open the judgment and 
present his defence by audita querela, or upon motion, that 
the practice cannot work any injustice. 

It might be questioned whether, as the judgment of No- 
vember, 1843, for $40,000, the penalty of the bond, was a 
subsisting judgment, standing by force of the statute as a 
security for further breaches, if the proceeding on scire fa- 
cias had been irregular, or if the plaintiff had sued out an 
execution on the judgment endorsed to levy the sum due 
thereon, without an effort to revive by scz. fa., it would be 
an irregularity which the appellant here could take ad- 
vantage of. In Moseley vs. Doe, ex dem. Edwards, (2 Fla. 

tep. 429,) where an execution had been issued on a judg- 
ment, after the lapse of more than a year and a day, with- 
out revival by sez. fa., it was ruled by this Court, that it 
was an irregularity only, of which the defendant in execu- 
tion alone could take advantage. But here itis whol- 
ly unnecessary to pass upon the question, as the proceed- 
ing on scire facias was strictly regular, according to the 
rules of law, and consequently the writ of jiert facias a- 
warded thereon is a legal and valid process, which being 
returned nulla bona by the proper officer, the respondent 
in the Court below was well entitled to seek the aid of a 
Court of Equity. 

The main question in this case is upon the sale and 
conveyance before mentioned, which is impeached as fraud- 
ulent and void as to creditors, 
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The existence of any actual fraud, of any meditated or 
intentional design on the part of the debtor and grantor, 
Henry Doggett, known to, or participated in by, the appel- 
lant, to hinder, delay or defraud creditors, is denied by the 
answer. Yet, without imputing any moral turpitude to 
either of the parties to this sale and conveyance, if those 
facts and circumstances are found to exist, and to have at- 
tended the transaction, which virtually and indirectly op- 
erate the same mischief, and which would, in contempla- 
tion of law, be deemed badges of fraud, or presumptions of 
ill faith, the result is the same; the inference of fraud a- 
rises, and the law pronounces the transaction, upon prin 
ciples of public policy, fraudulent and void as to creditors 
This is termed legal or constructive fraud. Gibson vs 
Love, (4 Fla. R., 264, et seg.) 1 Story Eq., § 258, 259 
- 349, 353, et seg. In Hadden vs. Spader, 20 Johns’ Rep.. 
554, Platt, J., says :—‘* The defendant denies that there is 
“any fraudulent combination to delay or defraud creditors, 
“ but in the same answer he admits a series of facts from 
‘which both law and equity impute fraud.” And so in 
Hendrick vs. Robinson, 2 John. Chancery R., 301, the 
Chancellor observes :—‘ The purchasers and vendors say 
“ that this was an honest and bona fide sale, but do not the 
“facts which they all admit outweigh the declaration ? 
“ And can a mere assertion be compared to the unequivo- 
“cal language of the facts and the necessary inference of 
“law ?” 

Our statute of January 28th, 1823, against conveyances 
“to delay, hinder or defraud creditors,” (Thomp. Dig., 215,) 
is a transcript from the British statute of 13th Elizabeth, 
¢., 5, which latter act has always received a favorable and 
liberal interpretation in all the Courts both of law and of 
equity, in suppression of the fraud. It declares all frand- 
wlent conveyances to be void; and whether a conveyance 
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be fraudulent or not, is by the statute declared to depend 
upon its being made “upon good consideration and bona 
fide.” Both requisites must concur, for although the con- 
veyance be upon even a valuable consideration, it is not 
valid in point of law from that cireumstance alone, for if 
it be made with intent to defraud or defeat creditors, it will 
be void. Cadogan vs. Kennett, Cowp. R. 432,1 Story 
Eq., Jur. § 353, 369. The terms “ good consideration,” 
mentioned in the statute, have been held to include those 
founded upon motives of generosity, affection, or natural 
duty, as well as those founded upon money, marriage, or 
the like. Hence, family settlements and advancements to 
children are, under certain circumstances, good considera- 
tions as against creditors, where the settlor or parent is not 
indebted at the time; but as against existing creditors, it 
is very doubtful if, in any case, any consideration which is 
not in law deemed valuable, will be allowed to prevail 

That eminent jurist, Judge Story, after a full review of the 
cases upon this point, declines to express his view as to the 
comparative weight of the judicial opinions in relation 
thereto. 1 Story Eq. Jur. § 354, 365. 

Proceeding to the consideration of this case, the deed of 
conveyance of the 3d of April, 1845, from Ilenry Doggett 
to the defendant, David Barrow, on its face is liable to no 
impeachment; it conveys the property specified therein 
absolutely to the bargainee and his heirs, and is sustained 
by a legal consideration expressed of $45,000, paid to the 
bargainor, and of an annuity of $500 for his life. Ifit is 
justly obnoxious to the charge of fraud, it must be so from 
those facts and circumstances which preceded and attend- 
ed the transaction, as disclosed in the answer of the appel- 
lant, and established by the proofs in the cause. Let us, 
then, briefly advert again to those circumstances. Dog- 
gett was at the time considerably embarrassed in his af 
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fairs, and had been in this condition several years. A\l- 
though not in fact insolvent, as will be hereafter seen, yet 
he believed such to be his condition—at least, such is the 
fair conclusion from his acts and declarations. Mr. Branch 
states that he (Doggett) never recovered from the levy of 
the attachment by Bellamy in the Summer of 1843, but 
ever afterwards regarded his affairs as irretrievable, and 
made various open efforts to dispose of his property to re- 
lieve himself. The expression of his fears, often repeated, 
that the payment of his debts would consume all his prop- 
ty, and leave him nothing for his future support, is well 
established. Executions tothe amount of $16,000 had 
been levied on his slaves in Leon County, andthe time ap- 
pointed for the sale was rapidly approaching. Destitute 
ot cash resources to meet this urgent demand, he summon- 
‘ed the appellant, who is his brother-in-law, and who is 
represented as a man of wealth residing in Louisiana, to 
come to his assistance. The first call was ineffectual, fop 
the want of sufficiently precise information as to the extent 
and character of the relief required. A second letter puts 
the appellant, according to the admission of the answer, in 
possession of the extent of the pressing money demand, 
and of Doggett’s desire to sell the whole property to him. 
These letters are not produced by the appellant, and, in 
their absence, it must be presumed that they contained a 
full and detailed exposition of the pecuniary difficulties of 
of the writer, the amount of his liabilities, and the extent 
of his means, and of his hopes and fears as to his future 
maintenance and support. Itis most natural to suppose, 
from the affinity between the parties, that Doggett was as 
full and unreserved in his communications with Barrow as 
he was with Mr. Branch, and the other witnesses. If it 
were otherwise, this would have been established by the 
production of the letters. Such was Doggett’s condition, 











TERM AT TALLAHASSEE, 1853. 23 





Barrow vs. - Bailey. —Opinion of the Court. 











atid such the posture of affairs on Barrow’s arrival in Flor- 
ida to negotiate for the purchase of the property. 

It is charged in the bill of complaint that the appellant 
well knew it would be impossible for Doggett to pay his 
debt to the estate of Bellamy, then due and to become due, 
after the transfer to him (Barrow) of all the property 
which Doggett owned in Florida. To this allegation, the 
answer is as follows :—“ It is not true that respondent knew, 
*‘ at the time of said sale, that said Doggett would be una- 
“ble to pay all his debts, because said Doggett declared 
‘‘that he hoped and expected that he would be able to do 
‘‘so, as he owned a large estate in North Carolina, consist- 
“ing of lands and slaves, &c., which he declared it was 
“his purpose to sell to the best advantage, so soon as prac- 
*‘ ticable after he should arrive in said State.” It is claimed 
on behalf of appellant that the answer, in this particular, is 
not only strictly responsive to the bill, but is an unequivo- 
cal denial of the allegation. We cannotthink so; we can- 
not regard it but as a qualified denial, and at best but im- 
perfect assuch. The rule with regard to the sufficiency of 
an answer to the allegations of a bill in equity, as stated 
by Ch. Kent, in Woods vs. Merrill, 1 Johns. Ch. Fey 
and recognized by this Court in Hunter vs. Bradford, 3 
Fla. R., 285, is as follows :—* The general rule is, that to so 
“much of the bill as is material and necessary for the de- 
“ fendant to answer, he must speak directly, without eva- 
*‘ sion, and not by way of negative pregnant. He must not 
‘“‘ answer the charge merely literally, but he must confess, 
“or traverse the substance of each charge positively and 
*‘ with certainty ; and particular precise charges must be 
“answered particularly and precisely, and not in a gencr- 
“al manner, even though a general answer may amount to 
“a full denial of the charges.” See also Cowp. Eq. PI., 
313, 314, Mitf. Eq. Pl, 309, 316, Story Eq. Pl. § $52 
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Now, it is very evident here, that the appellant’s denial is 
qualified and explained by the alleged declarations, of 
Doggett as to “his large estate, consisting of land and 
slaves, in North Carolina,” from the sale of which he hoped 
and expected to be able to pay all his debts. Conceding 
the fact that Doggett: did make the declaration to appel- 
Jant which is imputed to him, as to this ownership of pro- 
perty in North Carolina, (and that he did so is most like- 
ly, as it is proved that he made asimilar statement to Gov. 
Moseley,) was it known to the appellant to be true? or, if 
he had no personal knowledge on the subject, did he be- 
lieve it to be true? And, if'so, what were the grounds of 
his belief ?—and did he act upon it, believing it to be true? 
The answer is silent on these points. Ifhe had such know- 
ledge, or entertained such belief, and acted upon it, he 
should have stated it, so as to avoid the inference, which 
seems irresistible, that he must have seen such a result 
was the necessary consequence of his purchase. The pur- 
chase was of all Doggett’s known property; the price a- 
greed to be paid therefor was less than the sui of all his 
debts, by the amount of this debt due Bellamy’s estate ; 
from Doggett’s advanced age, and infirmities from disease, 
there was no prospect of his becoming able, from future 
exertion; then how was the debt to be provided for and 
paid? It would seem as if the appellant felt the full force 
of these facts and circumstances, when be prepared his an- 
swer, and sought to escape from the conclusion by relying 
on the simple declaration of Doggett.: Should not Barrow, 
as a man of ordinary prudence, have reasoned thus :—If 
Doggett’s assertion as to other property is true, and if his 
hopes and expectations thereon are well-founded, why 
should he manifest so much anxiety to secure the settle- 
ment of the small annuity of $500 for his future support? 
Why should the extraordinary provision be inserted, that 
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this annuity was to be payable to kim or his order, and to 
no other person whatsoever? Whence the necessity of 
withdrawing $5000 from the sale of the Florida property, 
for the purpose of paying debts in North Carolina? And 
why should Doggett require to retain possession of the 
slave, Hillyard, after the sale? And if his services were 
necessary, in consequence of Doggett’s infirmities, why not 
except him from the sale? The inconsistency of these 
things, compared with the truth of the fact asserted, must 
have been apparent. Wasit true? If so, it was suscepti- 
ble of proof; and yet, up to the time of the publication of 
the evidence.in this cause, it rests on no stronger foundg- 
tion than the unsupported declarations of Doggett. That 
the appellant knew of the existence of this debt due to Bel- 
lamy’s estate, and that its payment was not fully provided 
for, is clearly admitted. He admits that it was not at all 
provided for in the appropriatiou of the proceeds of the 
sale; and he further admits that the land, of which the 
Bellamy estate still held the legal title, was an insufficient 
security, for he alleges, in his answer, offers to purchase 
it from the administrator of Bellamy’s estate for a less 
price than the sum due; and says that it was not worth that 
price, but he was willing to give it because of its contigu- 
ity to the lands purchased of Doggett. The answer is in- 
sufficient to repel the inference of knowledge, from the 
surrounding facts and circumstances, and it must be taken 
that the allegation of the bill is sustained in this particu- 
lar, and Barrow’s purchase viewed as if he had full know- 
ledge of the fact. But whether the appellant knew the 
fact or not, or whether he should have suspected and be- 
lieved it to be so, is not, standing alone, of any impor- 
tance; its materiality depends on other considerations ; 
for one in failing circumstances, or even insolvent, has a 
right tosell or assign his property, except as against exist- 
4 
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ing liens, fur the purpose of paying his debts; and if he 
has the right to sell, of course, any one has the correspond- 
iug right to purchase. The only limitatiun upon the ex- 
ercise of these rights is, that the sale and purchase be in 
good faith, and for a valuable and adequate consideration. 
If the appellant’s purchase falls within this rule—if he pur- 
chased frow Doggett in good faith and for a fair price, it 
is perfectly immaterial whether the vendor was embarrass- 
ed, or insolvent, or otherwise; or whether this condition of 
his affairs was or was not known to him; and so it is, also, 
wholly immaterial whether, by reason of preferences given 
by the debtor to some creditors over’ others, the sale and 
cunveyance shall operate to the prejudice of a particular 
creditor, fur, as was ruled by this Court in Gassett vs. 
Brown, (3 Fla. Rep., 260,) a debtor is entitled to distin- 
guish between the claims of his creditors, and to prefer some 
‘to the entire exclusion of others. And this brings us to 
the question of inadequacy of price or consideration, raised 
by the pleadings in this case. 

It is contended, on behalf of the appellant, that inadequa- 
ey of price is only objectionable, when sv gross as to lead 
the mind to the conclusion that such a sale was not intend- 
ed to be bona fide, but only fictitious and colorable. Such 
is the principle when the inequality is relied upon as the 
sole ground of objection ; and when it is ascertained to be 
of this gross and manifest character, relief is given upon 
the ground of actual fraud, the fact being regarded as de- 
monstrative of some gross imposition, or some undue influ- 
ence. Judge Story states the principle thus :—** Mere in- 
“adequacy of price, or other inequality in the bargain, is 
“not understood as constituting, per se, a ground to avoid a 
“ bargain, in equity ; fur Courts of equity, as well as Courts 
*‘ of law, act upon the ground that every person who is 
“ not, from his peculiar condition or circumstances, under 
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* disability, is entitled to dispose of his property in such 
** manner and upon such terms as he chooses ; and wheth- 
“er his bargains are wise or discreet, or profitable or un- 
* profitable, or otherwise, are considerations not fur Courts 
‘of Justice, but fur the party himself to deliberate upon. 
* Still, there may be such unconscionableness or inadequacy 
“in a bargain, as to demonstrate some gross imposition, or 
“some undue influence; and in such cases, Courts of 
* Equity ought to interfere, on the satisfactory ground of 
“fraud. But then, such unconscionableness, or such inade- 
** quacy, should be made out as would, (to use an expres- 
*‘ sive phrase,) shock the conscience, and amount in itself 
“ty conclusive and deszisive evidence of fraud. And 
** when there are other ingredients in the case, of a suspi- 
* cious nature, or peculiar relations between the parties, 
* gross inadequacy of price must necessarily furnish the 
* most vehement presumption offraud.” 1 Story Eq. Jur., 
§ 244, 246. And this, we anderstand, would be the rule 
of decision if Doggett was before the Court, seeking a re- 
scission of the sale; but here the case is different. It is 
the case of a creditor, who is seeking satisfaction of his 
debt, and who complains of the joint act of Doggett and 
Barrow on the ground that, by the sale and conveyance, 
the property of the debtor has been improperly and in- 
equitably put beyond the reach of his legal remedies ; and 
the inadequacy of the price paid by the vendee, is present- 
ed as one of the marks or badges of frand. In How vs, 
Weldon, it was said by the M. R. :—* By the civil law, if 
“ half the value only of the thing had been paid, the sale 
“ would have been a mere nullity. Our law differs from 
“that; but though the inadequateness of the value will not 
* of itself be sufficient to set aside the contract, yet it is a 
“very material ingredient, and, with other things, will go 
“a very great way towards it.” 2 Vesey, Sr., R., 518. 
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and to the same effect are the following cases: Stilwell vs. 
Wilkins, Jacob Ch, R., 280; Pope vs. Roots, 6 Bro. P. C., 
184; Macormick vs. Malin, 5 Blackf. R., 509; Moore vs. 
Royal, 12 Vesey, Jr., 3783; Boyd vs. Dunlap, 1 John’s Ch. 
R., 478. -Most of the cases usually cited on this subject, 
are those of suits between the parties to the conveyance, 
which always present stronger considerations to the Court 
to support the transaction for; conveyances purely volunta- 
ry are good, between the parties. But as the intent or 
purpose with which every conveyance is made, which op- 
erates prejudicially to creditors, is concealed within the 
bosoms of the actors, and the Court can only infer the mo- 
tives and intents, from the outward acts of the parties 
thereto, when creditors complain of the invasion of their 
rights as such, and the disappointment of their just expec- 
tations, the Courts have serutinized the transaction more 
closely, and have never required proof of the same extra- 
ordinary, gross and manifest disparity between the value 
of the property claimed to be sold, and the price paid as 
the consideration of the sale, as they have in the former 
case. In the case of Prosser vs. Henderson, (11 Ala., R., 
484,) it is laid down by the Court, that, to justify an infer- 
ence of fraud, from the price given for a slave purchased 
from an insolvent man, it should be clearly inadequate, 
evidently below the market price. And in the case of 
Borland vs. Mayo, (8 Ala. R., 104, 117,) which has been 
cited by beth parties, the Court says :—* Inadequacy of 
“ consideration, where the vendor is greatly indebted, is 
“ recognized as a mark of fraud. True, it might not be 
“ sufficient, yer se, to authorize a sale to be annulled, un- 
“less the disparity between the true value of the property 
“and the price paid, or agreed to be paid, was so great as 
“to strike the understanding at once with the conviction 
“that such a sale could never have been made dona fide. 

















TERM AT TALLAHASSEE, 1853. 29 














Barrow vs. Bailey.—Opivion of the Court. 








‘“‘ But it may be a mark of fraud, where the difference is 
* not so great; and when other circumstances are associa- 
“ted with it, they may be conclusive.” See also Bozeman 
vs. Draughan, 3 Stew. R., 243; McCaskle vs. Amarine, 
12 Ala. R., 181. This ruling is, on its face, consistent with 
reason and with justice. In Partridge vs. Gopp, 2 Amb. 
R., 588, Ld. Ch. Northington says :—‘* I think no man has 
“such a power over his own property, to dispose of it so 
“as to defeat his creditors, unless for consideration.” The 
term consideration, must, of course, be intended to mean 
a fair and adequate price; for if any consideration, which 
is valuable in its nature, though inadequate compared with 
the value of the property, be sufficient to sustain asale by 
one greatly indebted, and especially when the sale is of all 
his known or visible property, it must be apparent that lit- 
tle has been accomplished, by statute, or by the adjudica- 
tions of Courts of Law or Equity, towards the protection 
of the rights of creditors. But understanding the rule to 
be very correctly laid down in Borland vs. Mayo, as the 
result of all the authorities upon the point, we proceed to 
the examination of the fact of inadequacy. It is charged 
in the bill that the price stated to have been paid by the 
appellant, as the consideration for the property conveyed 
to him by Doggett, was and is wholly and entirely inade- 
quate and insufficient; and it is worthy ‘of remark, that 
the answer of the appellant does not directly assert that the 
price was full and adequate. On this point, the answer 
states, that he, the appellant, “did not regard the sale 
[gu. purchase ?] as a profitable one, at the time, situated 
as he was, and considering the condition of the property ;” 
and after stating matters in depreciation of the value, a- 
rising from negligent husbandry and previous ill-treatment 
of the slaves, he concludes thus :—‘* It may be true, that 
‘said property, injured and out of repair as it was, might 
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“ have been worth more to some person residing upon the 
“same, and possessed of unemployed means to invest in 
“its purchase, than the sum which respondent agreed to 
“ pay for the same; but when the uncertain sum to which 
“an annuity might ultimately amount, during the natural 
“ life of said Doggett, the dittiealty and expense of respon- 
* dent’s raising money, and his remote residence from the 
‘- property, are properly considered, he contends that it 
“will appear that he agreed to pay a full, fair and ade- 
“quate price.” This averment, so cautiously qualified, 
cannot be considered as meeting the allegation of the bill 
of complaint. Whether, under the circumstances in which 
he stood, the purchase was advantageous to him or not, he 
being under no obligation to parchase, is not the question ; 
the gravamen of the complaint is, that the price at which 
he purchased, compared with the fair market value of the 
property, was wholly and entirely inadequate and insuffi- 
cient ; and clearly it is ne answer to this allegation to say 
that, placed as he was, he could not, prudently, or advan- 
tageously to his interest, afford to pay a larger price than 
he did pay. The tenor of the answer, in this respect, 
would seem to imply a doubt on the mind of the appellant 
himself, whether he occupied, on this point of the case, any 
very strong position. 

In ascertaining the value of the property, as well as the 
price or consideration paid, the Court has reason to com- 
plain of the poverty of the proofs. This defect, however, is 
common to both parties, and but fer the admissions of 
counsel upon the argument, in aid of the data furnished by 
the record, we would have found no little difficulty in 
coming to a satisfactory conclusion. Of the property con- 
veyed, there were one hundred and seventy-eight slaves ; 
the value of those on the plantation in Jefferson County; 
one hundred and sixteen in number, is estimated by one 
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witness, (Teat,) at the average price af $300 each. Another 
witness, speaking of the general price of slaves, and dis- 
claiming all particular knowledge of those in question, fix- 
es the market price at an average of $275. It is trne that 
Dr. Elliott, who claims to have: a personal knowledge of 
these slaves, speaks in very disparaging terms of them ; 
he describes them as sickly, feeble, &c., the result of ill- 
treatment, and insufficient feeding and clothing; but the 
testimony of Teat, who was the overseer of Jefferson 
County plantation for the years 1843 and 1844, and whose 
term of service expired just three months before the sale, 
is in direct and positive contradiction to the statement of 
Elliott. And Mr. N. Thompson, a near neighbor of Dog- 
gett, and who was a frequent visitor at his house, exam- 
ined by appellant, must be considered as confirming and 
furtifying the evidence of Teat. He is asked—* Do you or 
*not, know the condition of the plantation and negroes, 
“and other property, sold by the defendant, Doggett, to 
“said Barrow, at the time of the sale? Were the planta- 
“tions in good repair, or greatly dilapidated? Were the 
“ said negroes in good health, or were they sickly, feeble, 
“ badly fed and badly clothed?’ And he answers, * that 
“the general appearance of the plantation, negroes, &c., 
“was about the same as the neighboring plantations.” The 
testimony of Mr. Branch has been relied on as supporting 
the testimony of Dr. Elliott ; but this evidence is very un- 
eertain and indefinite ; he says he had no personal know- 
ledge of the property, or its condition—that Doggett’s ne- 
groes “‘were said to be an unusually sorry lot.” This is 
not stated even to have been general reputation ; nor does 
he say from whom he received the information. It may 
have been from the appellant, or from Dr. Elliott, in which 
case it would not add tothe value of thestatement of 
either. It would rather seem, from the deposition, that he 








32 SUPREME COURT, 











SS ee 
Barrow vs. Bailey —Opinion of the Court. 











was simply echoing the allegations of Barrow, for he adds, 
“and Barrow urged these as reasons for not desiring to 
purchase, exeept on favorable “terms.” The Court is dis- 
posed to take the average given by Gov, Moseley, $275, as 
the fair average value of Doggett’s slaves, especially as it 
is asserted in the answer that there were but few small 
children in the gangs, This will give, as the value of the 
slaves the sum of - - - - $48,950 
The plantation in Jefferson County is proved by 
Gov. Moseley to be worth from $6 to $7 per a- 
cre; it contained, including the adjacent eighth of 
land, 712 acres, Taking a price between the 
two sums given, say $6.50 per acre, the value 
will be - . - - - 
The other personal property, consisting of 42 hor- 
ses and mules; 4000’bushels of corn ; 22,000 Ibs. 
of bacon, and other provisions ; stocks of cattle 
and hogs; wagons, and other plantation tools and 
utensils, &c., &c., taking the valuation of Teat as 
to that on the Lake plantation, less the excess of 
4000 bushels of corn, and estimating that on the 
Home place on the same basis, it will amount to 
the sum of - - - . - $7,178 


$4,628 


The aggregate of which items amounts to - $60,756 
which are all the values proved by the witnesses. 

To the sum so found, may be added the value of the 
Home place, containing 2000 acres, which is not at all 
proved, but which counsel for appellant estimate at the 
price or value of $2.50 per acre, which certainly must be 
a low estimate for a plantation on which was kept a gang 
of 62 slaves, and a team force of twenty horses and mules 
for its cultivation ; this will amount to the further sum 
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of - - - ; - : - $5,000 
Adding also the several detached tracts of land 
in the vicinity of sthe Home place, described in 
the deed, and containing, from description, 480 a- 
eres, the specific value of which, although not 
proved, is now estimated at the same price, $2.50 





per acre, making - - - - - $1,200 
and the aggregate of these sums, *- - $6,200 


added to the former aggregate, will make the value of the 
whole property, so far as proved and estimated, the sum 
of $65,756. The Court cannot but think that the value of 
the Home place is greatly under-rated in the estimate put 
upon it; and that, if proper care had been exercised in the 
preparation of the cause for the hearing, the fact would 
have been demonstrated, and the aggregate of values con- 
siderably increased. The deed conveys other lands, by 
the general description of “all the lands ofsaid Doggett 
lying and being in the County of Madison ;” and the same 
remissness is fond with regard to this property. There is 
no proof of quantity, quality, or value. And so also the 
answer of the appellant admits that, although he declined 
to accept from Doggett a transfer of his contract for the 
purchase of the 1203 acres of land, and states that the 
same was designedly omitted to be inserted in the convey- 
ance, yet he went into possession of it, under Doggett, and 
occupied and cultivated 500 acres from the time of the 
purchase, and at the time of his answer, was still in pos- 
session. This use and occupation of 500 acres of land, so 
acquired in right of Doggett, was of some value, and may 
be fairly considered, as it is very plain, from the answer, 
the appellant considered it, an acquisition consequent up- 
on the purchase of the estate, toa part of which it was 
contiguous. ‘ 
o* 
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Having thus ascertained the value of the property sold, 
it now remains to look to the price or consideration paid 
therefor. Upon the argument, much stress was laid upon 
the allegation in the answer of the appellant, that he “gave 
more than any of the creditors would offer ;” and upon the 
fact that the property had been offered for sale to sundry 
persons, without success. As to the allegation of the an- 
swer, it cannot, on any just principle, form the criterion of 
value. The proofs show that Doggett offered all his pro- 
perty for the consideration of the payment of all his debts, 
and the settlement upon himself of an annuity of five or 
six hundred dollars per year, during the term of his natu- 
ral life. The offer was made to Messrs. Branch and No- 
ah L. Thompson, and to John W. Cotten. Did any of 
them refuse to accept the offer because the property was 
not werth that price? No such ground of refusal was as- 
signed by either. Mr. Branch states that his brother de- 
clined accepting the offer because “ they had no money to 
“* pay for it, and were unwilling to incur so large a debt 
“for an uncertain chance of even a good speculation.” 
Mr. Thompson assigns no reason for the refusal of the of- 
fer by himself and by John W. Cotten ; and if resort is to 
be had to conjecture, as to what the cause probably was, 
it may with as much propriety, be supposed that they were 
deterred by the same prudential consideration, as to sup- 
pose they declined because the price demanded exceeded 
the true value. These offers and refusals are not sufficient 
to furnish any indication as to the fair market price. And 
so with the offer said to have been subsequently made by 
the appellant to Dr. Mitchell, to take the bargain off his 
hands. There is no doubt but that the offer spoken of by 
Mr. Branch, is the same which is mentioned in the answer 
of appellant, and reference will be had to the latter, as be- 
ing the most precise statement of the occurrence. The of- 
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fer is there stated to be, that he would transfer the pur- 
chase to any one who would refund to him his expenses, 
and pay a reasonable remuneratian for his labor, time and 
trouble, in visiting Florida, and making all the arrangements 
and examinations which were previously recited in the an- 
swer. It does not appear what was the amount alluded to 
as expenses, and reasonable remuneration for labor, time, 
and trouble ; and whether, if stated, any one would concur 
with the appellant, on the subject of the reasonableness of 
the amonnt; nor why Dr. Mitchell rejected the offer. In 
fine, it proves nothing; not even Dr. Mitchell’s opinion as 
to the value, for it is impossible to say what was the mo- 
tive of his refusal. It may have been that be foresaw a 
troublesome litigation in the future, and was not willing to 
pay a premium for the right to participate in it. 

The consideration of the purchase stated on the face of 
the deed, is the sum of forty-five thousand dollars, paid at or 
before the execution of the instrument, and an annuity of 
$500 during the life of the vendor. The original answer, 
filed on the 20th April, 1849, responding to the discovery 
prayed for in the bill, states that “the manner and times 
“of paying the said sum of $45,000, was not set down spe- 
“ cifically in writing, but was verbally agreed upon,” as 
follows, viz: $15,234.94 to be paid to Bellamy’s estate, 
and the sum of $2,395.98 to be paid to Noah Teat, which 
sums were to be paid in satisfaction of executions then lev- 
ied, and were so paid; the further sum of $5,000 was to 
be paid to Doggett, to be applied to the discharge of debts 
alleged to be due in North Carolina, and was so paid to 
him; and the residue, amounting to $22,379.78, was to 
remain in the purchaser’s hands, without interest, until the 
same couid be applied, under the direction of Doggett, to 
the discharge of certain other debts, the amount of which 
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could not then be ascertained, and one of which was in lit- 
igation. 

These debts are stated as follows: To Ilolbrook, Nel- 
son & Oo., of New York, about $2,550; toJ.&, L. Branch, 
$1,250 ; To Long & Walker, $1000: to John B. Doggett, 
about $250; to William D. Moseley, $1,261.24; to the 
Union Bank, stock bond and mortgages amounting to $16,- 
800; and sundry other debts, amounting to $12,263.87; 
and to indemnify John W. Cotten, in whole or in part, a- 
gainst a note for about $15,000, due to Dr. Mitchell, and 
on which Cotten was security for said Doggett. But in no 
event were the payments made, and to be made, to exceed 
the sum of $45,000, specified in the deed; and if the obli- 
gation could be discharged with a less sum, the appellant 
was to be entitled to the residue, as a compensation for his 
_ trouble and personal expense in superintending the adjust- 
ment thereof. But by a supplemental answer, filed on or 
about the 20th of October, 1850, it is alleged by the ap- 
pellant that there was a written agreement, exhibiting the 
terms of the said sale and purchase, and the manner and 
times of paying the said purchase money, which agree- 
ment had been, at’ the time, left in the custody of Mr. 
Branch, one of his solicitors, who was absent when the 
original answer was prepared, and the existence of the pa- 
per was utterly forgotton by the appellant, until found by 
Mr. Branch, and returned to his possession. By this agree- 
ment, the sum of $45,000 was to be thus paid: In cash, 
$20,500 ; to Dr. J. W. Mitchell, a note on which Cotten is 
security, for between $15,000 and $16,000; and lastly, to 
pay a sum not exceeding $10,000, in discharge of the debts 
due the Union Bank. 

The .answer also corrected various errors in the pay- 
ments alleged by the original answer to have been made 
to creditors. It is certainly extraordinary that the fact of 
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the existence of this paper, which was the only evidenee of 
the appellant’s obligation to pay a large sum of money, as 
well as the mode and manner of payment which it pre- 
scribed, should have passed so completely from his memo- 
ry for it will be observed, on comparison of the two state- 
ments, that, there is a material difference between them. 
But the explanation given in the supplemental answer, 
accounting for the exeess of the cash payment beyond that 
stipulated for, ($26,871 having been paid, instead of $20,- 
500,) presents a still nore strange state of the case. It is 
stated, that “this excess of payment arose from various 
*“‘ causes ; in the first place, respondent acted upon the hy- 
*¢ pothesis that the agreement was as is stated in the orig- 
“inal answer, the written agreement aforesaid, owing, 
“ probably, to subsequent verbal conversations and agree- 
“‘ ments, having been entirely lost sight of.” This allega- 
tion raises a well founded doubt whether the Court is yet 
in possession of the actual agreement, or that on which 
the minds of the contracting parties finally settled; a cir- 
cumstance in itself which tends to negative the good faith 
of the transaction. It does not appear from the evidence, 
or any admission in the pleadings, that any one was pres- 
ent during the negotiation between the parties, which re- ‘ 
sulted in this sale; although the fact that such negotiation 
was pending, seems to have been known to several of the 
witnesses who have been examined. Nothing, therefore, 
can, be known of what transpired during their interviews, 
save what they may think proper to disclose and make pub- 
lic. Nor does there appear to have been any reference to 
mutual friends or neighbors on the question of value. The 
advice given by Ld. Coke, grounded on the resolution. of 
the Judges in Twyne’s Case, (3 Co. R., 80,) to creditors 
who are about to accept satisfaction of their demands by a 
transfer of property from their debtor, to “let it be made 
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in a public manner, and before the neighbors, and not in 
private,” &c.; and “to let the goods and chattels be ap- 
praised by good peopleto the very value, &c.,” would seem 
to be peculiarly appropriate to acase like the present, where 
the sale of the whole estate of a debtor greatly embarrass- 
ed, for the price contemplated, would be likely to prodace 
insolvency. For, besides the ready reference tothe wit- 
nesses to prove the good faith of the transaction, if im- 
peached, such a course would be well calculated to disarm 
suspicion, even in the minds of creditors whose claims are 
prejudiced thereby. We do not wish to be understood as 
holding that such a course of conduct is necessary, but 
merely that the adoption or omission of such cautionary 
measure would not be without influence on the question 
of fraud or no fraud, in connection with other circumstan- 
ces. 

Proceeding in the examination as to the manner in which 
this consideration or price was actually paid; it appears 
that the following sums were in discharge of the executions 
levied upon the slaves, and which constituted a lien there- 
on: 

To Bellamy’s administrator, for principal, in- 


terest and costs, - - - $13,696.84 
To Teat, forsame, - - - - 195.98 
To Willis, for same, - - - - 1,203.58 
To Murphy, for same, - - - 463.51 
Making : ~- $15,559.91 


And there was paid to Henry Doggett, to be 

‘applied to the payment of alleged debts due 

in North Carolina, - . » $5,000 
Certain other payments are claimed i in the original an- 

swer to have been made, but at what time is not stated; 

neither are they stated otherwise than from memory, the 
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vouchers being in the possession of absent agents, and 
which were to be subsequently produced; but which are 
not found in the record, nor any evidence in relation there- 
to, save that found in the testimony of Mr, Branch, who 
proves the payment to himself and brother of $1,250, and 
Long and Walker of $750. But as the fact of these pay- 
ments has not been controverted in the argument, they will 
be assumed to have been made at or about the same time, 
viz: 


To Messrs. Holbrook, Nelson & Co., © - $2,550.00 
To Messrs. J. & L. Branch, - - 1,250.00 
To Messrs. Long & Walker, - - 1,000.00 
To the Sheriff, for John B. Doggett, about - 250.00 
To William D. Moseley, . - - 1,261.24 

$6,311.24 


And showing the entire cash payment to amount to $26,- 
$71.15. 

It is contended, on behalf of the respondent, that this 
sum was all that Barrow really paid for the property ; that 
the estate, being large, must have yielded a large annual 
income ; and having had possession of the property for five 
years before any other payment was made, the subsequent 
payments were made out of the issues and profits made 
by him. The position is certainly plausible; but the pay- 
ment of the Mitchell debt, as well as the sum to the Union 
Bank, being secured by the written contract, it is sufficient 
to give him the character of a purchaser for value to that 
extent. (Seward vs. Jackson, 8 Cow. R., 454.) In addi- 
tion to this, the Union Bank debt was due, by mortgage, 
on a portion ofthe property conveyed. But the payments 
so made are not to be computed as of their full amount, in 
ascertaining the value or amount of theconsideration paid. 
The payment to Mitchell of the sum of $15,955 having 
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been deferred for the period of four years, 11 months and 
10 days, for the purpose wf this investigation, the Court 
must ascertain the value of that sum, so deferred, at the 
time of the transaction, viz: the 3d of April, 1845. As- 
suming the value of money to be worth an interest of 8 
per cent. per annum, the value of the sum of $15,955, de- 
ferred for the time specified, at compound interest, is 
$10,903.58, and at simple interest, is $11,432.71, Taking 
the latter sum as the most favorable to the appellant, the 
aggregate of consideration, as of the 3d of April, 1845, is 
increased thereby to the sum of $38,303.77. 

It was also stated on the argument, by appellant’s coun- 
sel, that at some period of time, intermediate the filing of 
the supplemental answer and the hearing of the cause in 
thé Circuit Court, Mr. Barrow had discharged the debt 
due the Union Bank, by the payment of the sum of $8,500. 
Assuming this payment to have been made six years after 
the sale, and computing the value of that sum, so deferred, 
in the same manner, interest being calculated at 8 percent. 
per annum, it will be found to be, at compound interest, 
$5,356.44, and at simple interest, $5,743.24. Taking the 
latter sum, and adding it to the former aggregate, it will 
make the sum of $44,047.01, which is the consideration 
price paid by Barrow to Doggett for the property convey- 
ed, excluding the annuity, computed as cash, on the 3d of 
April, 1845. 

To ascertain the entire consideration, the annuity is to 
be added ; and here, again, the Court must complain of 
the want of sufficient data on which to form an accurate 
judgment as to the value. 

The only information is that furnished by the answer of 
the appellant, in which Doggett is described as “ diseas- 
ed, old, infirm, and unable to superintend” his business ; 
and, again, in another paragraph, “as an aged and infirm 











TERM AT TALLAHASSEE, 1858. 41 


Barrow vs. Bailey—Opinion of Court. 























man.” The market value of an annuity, it is true, as ar- 
gued by one of the appellant’s counsel, is a matter capa- 
ble of ascertainment by calculation, and, in older settled 
communities than this, annuities are a frequent subject of 
sale and purchase. The calculations of value, however, 
are all based on the probable duration of life at the various 
ages of man; to ascertain which, tables have been con- 
structed, founded upon observations made in various parts 
of the civilized world, as to the decrement of human life. 
The evidence is deficient here in failing to furnish the 
Court with the age of the annuitant, and also of the nature 
or character of the disease, so that it might be ascertained 
if it be one which is considered as tending to shorten or 
render precarious the probable average duration of his life. 
The Court must make a guess, however, and give the ap- 
pellant the benefit of it. Assuming that Doggett was six- 
ty-five years of age, an annuity for five hundred dollars for 
his life, might have been purchased for about the sum of 
$3,700. This is a liberal calculation; for an annuity for a 
man of that age, in good health, is not worth more than 
seven or eight years purchase, and Doggett is represented 
as being exceedingly infirm, from disease. This sum add- 
ed to the former aggregate, will make the whole price, 
money and annuity, amount to the sum of $47,747, a sum 
jess than the value of the property, as proved and estima- 
ted, by the sum of $19,009. 

Upon the argument on this point, it was urged that, by 
the terms of the agreement between Doggett and Barrow, 
the latter was to pay, if necessary, to the Union Bank, a 
sum exceeding that actually paid of $1,500; and also that 
Mitchell claimed from Doggett a much larger sum than he 
recovered, and which Barrow had good reason to believe 
might have been recovered, and which he would, in such 
case, have been bound to pay ; and therefore, this contin- 
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gency should be taken into the account, and these sums 
being added to those actually paid, the aggregate thereof 
should be regarded as the true sum agreed to be paid. 
Concede this, together with the accuracy of the calculation 
made by the counsel for the appellant, and while it affords 
no aid to the appellant’s case, (Ardglasse vs. Muschamp, 
1 Vern. R., 237,) it furnishes proof that the property was 
in fact worth more than the estimate now put upon it; for 
no one can suppose, from the evidence in this record, that 
Barrow ever contemplated paying more for the property 
than he considered it worth ; and yet the argument is, that 
he did agree to pay more than he actually paid, if certain 
contingencies happened. But as the contingencies did not 
happen, and no more was paid than has been before stated, 
what is to become of the excess, or overplus? It is claim- 
ed, in the original answer, that it is to enure to the benefit 
of Barrow, as a compensation for his “ trouble and person- 
“ al expense in managing the affairs of the said Doggett, 
“and superintending the defence of the litigation with 
“ Mitchell, and other suits.” There is no proof of any 
such agreement between Doggett and himself; and ifthere 
was, if it did not amount to the offence of champerty, it 
would savor so strongly of it, that the appellant would not 
be permitted to set up the agreement in any Court. 

There is no rule in our law as to what disparity between 
the real value of the property and the consideration paid, 
will, in any case, constitute inadequacy of price; but 
the Court must ascertain this from the facts and circum- 
stances of each particular case. We fully appreciate the 
difficulty of passing upon this question of inadequacy, and 
feel the fuli force of the remarks of Ld. Ch. Baron Eyre, in 
Griffith vs. Spratly, (1 Cox R., 383,) that the value of a 
thing is what it- will produce, and admits of no precise 
standard ; that it must be, in its nature, fluctuating and 
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dependent on many and various* circumstances ; and we 
would not undertake to pass upon the question, where the 
sale had been at public outcry, unless the price was such as 
would shock the conscience, or there was proof of conduct 
calculated to chill bidders, or other fraudulent interven- 
tion ; nor in any case, even where the sale was by private 
contract, would we be disposed to “ weigh the comparative 
values with golden scales.” Adverting, however, briefly to 
the prominent facts and circumstances of the case, we find 
that the complainant in the Court below is a creditor whose 
debt is secured by a judgment of record, in favor of his in- 
testate, before the sale and conveyance complained of. We 
find the debtor deeply embarrassed, yet possessing proper- 
ty more than sufficient to satisfy the demands against ‘him, 
estimating the value at a fair market price; of advanced 
age, and infirm from disease ; harrassed by the apprehen- 
sion that, when his property shall have been applied to the 
payment of his debts, he will be left, in the evening of his 
life, a pensioner upon the charity of others; express- 
ing anxiety, it is true, to make provision for the payment 
of his debts, yet evidently more anxious to provide for his 
future support and maintenance; finally disposing of his 
estate to a friend and relative, whom he had summoned 
from a distance to make the purchase, at a price consider- 
ably less than the market value, and less than the sum of 
all his debts, yet securing an annuity for his future sup- 
port. Turning to the purchaser, the Court finds him fally 
apprised of the condition of his vendor’s pecuniary affairs, 
and with notice of the existence of the debt due to Bella- 
my’s estate, purchasing the entire estate, real and person- 
al, of his debtor, for a sum in gross considerably below the 
market value, knowing that this debt was not fully pro- 
vided for, and having no just reason to believe the debtor 
to be otherwise able to provide for its liquidation. Couple 
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with these facts the other circumstances, namely : that, al- 
though it was known that a negotiation was pending be- 
tween these parties for a sale and purchase of property, 
yet that the conferences between them were secret; that 
there was no appraisement, or estimate of value, by any 
disinterested third person; the doubt, raised by the supple- 
mental answer of the appellant, whether the Court is yet 
in possession of the last and final understanding and 
agreement of the parties in relation to the consideration of 
thesale ; the avowal of the design, by the purchaser, to pre- 
vent the property from being sacrificed by creditors, and 
the retention of the possession of one of the slaves which 
the deed professes to sell and convey; and then, if the 
disparity between the value of the property and the price 
agreed to paid therefor, as the consideration of the sale, be 
insufficient to “shock the conscience,” or to furnish, of 
itself, conclusive evidence of fraud; if it would be wholly 
insufficient to enable the Court to grant relief to the ven- 
dor himself, if he were here asking for it, yet the Court 
cannot doubt but that the inequality is gross and manifest 
enough, combined with the other circumstances mentioned, 
to make the transaction, as against creditors, fraudulent, 
by construction of law; nor can we hesitate to declare it 
60. 

It will be recollected that, in the computation of values, 
by which the disparity of $19,000 was ascertained, there 
was included, in the calculation of the consideration paid, 
the value of the annuity settled upon Doggett, amounting 
to $3,700 ; and there was also included therein the further 
sum of $5,000, which was paid to Doggett upon the sale, 
to be used, as it is said, for the payment of debts in North 
Carolina, but of the application of which, or even of the 
existence of any debts in that State, on which a presump- 
tion of such application might be founded, there is no evi- 
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dence. The aggregate of these two sums, added to the de- 
ficiency before mentioned, will make $27,700; and the ef- 
fect of this transrction, as thus shown, was to withdraw 
that sum from the just claims of creditors, out of an estate 
of the value of $66,700. This conduct is wholly irrecon- 
cilable with that of one who is desirous to pay all his debts, 
and can only be accounted for upon the hypothesis of a 
design to hinder and defraud creditors. 

From the facts and circumstances before alluded to, the 
purchaser must be taken to be privy fo the intent, and so 
far as the payment of $5,000, and the payment for the an- 
nuity for four years, mentioned in the answer, should 
be postponed, if necessary, in favor of the complain- 
ing creditor. In Hawkins vs. Moffatt, (10 B. Monr. R., 
81,) where a man greatly embarrassed sold all his interest 
in an estate, worth $1,169, for the consideration of $465, 
in discharge of debts, and ten years board, and clothing 
for five years, to be enjoyed after the sale, it was held to be 
manifestly fraudulent, and was declared void as against 
creditors. The transaction, in that respect, presented no 
stronger marks or badges of fraud than are to be found in 
this case. 

The decree remains to be considered. At law, upon the 
question of the validity of a deed, or other conveyance, the 
Court can hold no middle course ; it must be decided on the 
single point of validity, and held to be either wholly good 
or wholly bad. If it is found to be fraudulent, the credit- 
or comes in and avoids it all, without repayment of the 
consideration money ; but in Equity such is not the rule, 
except where actual fraud and covin are found to exist. 
Boyd vs. Dunlap, 1 John. Ch. R., 478; Sands vs. Cod- 
wise) 4John. Ch. R., 536, 598. In Equity, where a security 
or conveyance is found to be constructively fraudulent, it 
is upheld in favor of one not guilty of any actual fraud, to 
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the extent of the actual consideration, and is vacated only 
as to the excess ; and so, when the property is of greater 
value than the consideration, the conveyance may be im- 
peached as being voluntary, to a partial extent, and, if there 
be no actual fraud, will be sustained to the extent of the 
consideration, and vacated as to the residue, or the grantee 
be decreed to be, as to such residue, a trustee forcreditors. 
Wright & Cooke vs. Stanard, 2 Brock. R.,314; McMeekin 
vs Edmonds, 1 Hill Ch. R., 294; Boyd vs. Dunlap, 1 John. 
Ch. R., 478£ Wickes vs. Clarke, 8 Paige R., 161, 172; 
Herne vs. Meeres, 1 Vern. R., 465; Grove vs. Watt, 2 
Sch. & Lef. R., 492; How vs. Weldon, 2 Ves. Sr., 516; 
Sandford vs. Wheeler, 3 Conn. R., 165. Chancellor Kent, 
in Boyd vs. Dunlap, expresses his approbation of this prin- 
ple of limited interference, by allowing the deed to stand 
as a security for any sum really due, or paid by the gran- 
tee, and observes that, “‘ Nothing can be more equitable 

“than this mode of dealing with these conveyances, of 

“ such indecisive and dubious aspect that they cannot either 
* be entirely suppressed or entirely supported, with satis- 
“‘ faction and safety.” 

-The decree pronounced in this cause, in the Circuit 
Court, seems to present an inconsistency in its several 
clauses. The first clause directs the arrears of the an- 
nuity secured to Doggett under the deed, ofthe 3d of 
April, 1845, to be paid the creditor, William Bailey, 
to be applied towards the satisfaction of the debt dne 
to the estate of his intestate, which would appear to be 
a proper direction, upon the assumption of the entire va- 
lidity of the conveyance; while the second clause declares 
the same conveyance to be fraudulent and void as against 
the complaining creditor, and the property specified there- 
in, and conveyed thereby, to be liable to his execution, and 
directs a sale of the whole or such part thereof, under the 
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writ, as shall be sufficient to satisfy it. It is clearly erro- 
neous, on the principles hereinbefore laid down, and must 
be reversed and set aside, and the proper decree entered in 
in this Court. 








The following judgment was entered in this cause: 


The Court having maturely considered the transcript of 
the record of the proceedings of this cause, and the argu- 
ments of counsel, and now being fully advised of its judg- 
ment, to be given in the premises, it seems to the Court 
here that the decree of the Circuit Court of the Middle Cir- 
cuit, sitting as a Court of Equity, in and for the County of 
Jefferson, rendered in this cause, is erroneous, and should 
be reversed. 

Therefore, it is considered by the Court here that the 
said decree be reversed and set aside. 

And the Court here, proceeding to render such decree 
as the Court below ought to have rendered, for the reasons, 
and upon the considerations set forth in the opinion deliv- 
ered herein, doth think fit and proper, and so orders and 
decrees, that the said deed of conveyance from Henry Dog- 
gett to the appellant, mentioned and specified in the bill 
of complaint, and other proceedings in this cause, and ex- 
hibited therewith, bearing date of the 3d day of April, 1845, 
is in construction of law deemed, and is hereby declared, 
fraudulent as to the rights of the complaining creditor, 
William Bailey, administrator de bonis non of John Bel- 
lamy, deceased. And that, as against his claim, the said 
deed of conveyance be set aside as an absolute conveyance 
but to be valid to the extent of all such sums of money as 
have been in good faith advanced and paid, by the said 
David Barrow, on account of said purchase, and to stand, 
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remain and enure as a security, to the said David Barrow, 
for the same. 

And the Court doth further order, that said David Bar- 
row, as to the property, real and personal, conveyed in and 
by said deed to him, be, and he is hereby declared a trus- 
tee for the benefit of himself and the said William Bailey, 
administrator as aforesaid ; first, to reserve and receive for 
himself reimbursements for the sums of money advanced 
and paid by him as aforesaid ; and secondly, to pay, sat- 
isfy and discharge such sum as may be found due for prin- 
cipal and interest, and costs, upon the execution awarded 
by the said Circuit Court in Jefferson County, upon scire 
Facias, on the 27th of November, 1848, in favor of said 
William Bailey, administrator as aforesaid, against Henry 
. Doggett, after applying the nett proceeds of the sale of the 
land, made under the interlocutory decree of the said Cir- 
cuit Court, passed in this cause on the 16th October, 1849; 
and lastly, retaining any overplus which may then remain 
for his own use and benefit. 

And the said Court doth think fit further to order and 
decree, that it shall be at the election of the said David 
Barrow to pay, or cause to be paid, to the said William Bai- 
ley, administrator as aforesaid, or to his solicitor in this 
cause, the amount of his said debt and claim, principal, 
interest, and costs, on or before the first day of the next 
term of the Circuit Court of the Middle Circuit, to be held 
in and for the County of Jefferson, or to account before the 
said Circuit Court for the said property, and the issues 
thereof, as a trustee*thereof, for the uses and purposes, and 
for the trust hereinbefore specified. 

And this Court doth further order and direct, that if the 
said Barrow shall not pay or cause to be paid, to the said 
William Bailey, administrator, or his solicitor, the said 
debt aforesaid, on or before the expiration of the time lim- 











TERM AT TALLAHASSEE, 1853. 49 





—— 


Barrow vs. Bailey—Decree. 








ited as aforesaid, then and in that case, he shall be held, 
deemed and taken, to have elected to account for said 
property, and the issues thereof, as trustee, before said 
Court. And thereupon the said Circuit Court shall take 
effectual order by decree, according to the usual course 
and practice of Equity proceedings, that said David Bar- 
row account as such trustee, and that the said property, 
real and personal, specified in and conveyed by said deed, 
be applied to the purposes of said trust, as herein declared. 
And the said accounting, and said application of the trust 
fund, be made according to the following principles, to wit: 
First, that said David Barrow be charged with the value 
of the personal property other than the slaves, computing 
interest thereon from the 3d day of April, 1845; that he 
be charged with a fair annual rent for the lands, and fair 
annual hire for the slaves, with interest thereon from the 
expiration of each and every year. Secondly, that he be 
credited and allowed for all payments and advancements 
by him made, for and on account of said purchase, with 
interest on each item; from the time of advancement and 
payment thereof as aforesaid. Thirdly, that the said lands 
and slaves, specified and mentioned in, and conveyed by, 
said deed of the 3d of April, 1845, with the issue and in- 
crease of the female slaves, be sold by and under the direc- 
tion of the proper officer of said Court, at such time and 
in such manner, and upon such terms, as the said Court 
shall, by its decree, ascertain, direct, and appoint; and 
that the proceeds thereof be thus applied: First, to pay, 
satisfy and discharge the costs and charges of said sale, 
and of this cause, to be taxed and allowed according to the 
usual course of the Court. Secondly, to pay, satisfy, and 
discharge the balance, or residue, found due upon the ac- 
count, to the said David Barrow for his advances and pay- 
ments on account of said purchase, as aforesaid. And 
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thirdly, to pay, satisfy and discharge, the debt which shall 
be found due to the said William Bailey, administrator as 
aforesaid, upon his execution aforesaid, against the said 
Henry Doggett. And lastly, to render and pay the sur- 
plus, if any, to the said David Barrow; Provided, how- 
ever, That if the proceeds of said sale be found insufficient 
to pay the said debt or claim of the said William Bailey, 
administrator as aforesaid, as well as all the balance found 
due to the said David Barrow, as aforesaid, then and in 
that case, the payment made by the said David Barrow to 
the said Henry Doggett, of $5000, on the 6th of April, 
1845, and all payments made by him to said Doggett on 
account of said annuity, secured in and by said deed, be 
deferred, and postponed in favor of the debt, or claim of said 
William Bailey, administrator as aforesaid. 

And this Court doth further order, that this cause be re- 
manded to the said Circuit’ Court of the Middle Circuit, 
sitting in and for the County of Jefferson, and that this 
decree be certified to the said Court, and be entered on the 
record as the decree in this cause, and that such fu~her 
directions, orders and decrees, be made by said Circuit 
Court in this cause, as may be requisite and necessary to 
carry out and make effectual the decree rendered herein: 
and also such other and farther proceedings be had in this 
cause, as may be consistent with the opinion and decree of 
this Court, and in conformity with the usual course of pro- 
ceedings in Equity. 

And this Court doth further order and decree, that in 
this Court, each party pay his own costs, to be taxed by 
the clerk. 














TERM AT TALLAHASSEE, 1853. bt 





Lines vs. Darden and Wife.—Statement of Case. 





Saran A. Lives, Apre.iant, ts. HeXry D. Darpex, anv 


i] 


Exoiza DARDEN, HIs WIFE, APPELLEES. 


In the construction of a will, the intention of tle testator, as therein expressed; 
shall prevail over all other considerations, if consistent with the principles of 
law. Te this first and great rule in the exposition of wills, all others must 
bend. 


. Courts allow of no rule of construction of mere words to control the intention | 


but the whole instrument is to be considered, and if possible, effect given to 
every part of it. 


. The relative situation of the parties, the ties and affection subsisting betweer 


them, besides the motives which would naturally influence the mind of the 
testator, are proper to be considered in expounding the import of doubtful 
words. 


4, The words “ will and desire,” when addressed to an Executor, are imperative ; 


and it is his duty to carry out the wishes of his testator, if possible, and wher 
consistent with the will; but these words are not, in all cases, necessarily 
addressed to the Executor. 


. Where a testator, by one clause of bis will, gives and bequeathes to his “be- 


loved and only daughter,” all of bis estate, both real and personal, during 
her natural life, and at her death directs the property to be equally divided 
between the children of the tenant for life ; and by another clause expresses 
his “ will and desire” to be, that should either of his grand-sons arrive at the 
age of twenty-one, or any of his grand-daughters marry, previous to the time 
of final distribution, then that such grand-son, or such grand daughter, shall 
receive a portion of the estate as a loan, to have the mandgement and re- 
ceive the benefit of the same until the final distribution shall take place, 
when the property thus loaned shall return to the estate to be equally divi- 
ded: Hexp, that the will did not create a trast for the benefit of the grand 
children, but merely vested a power in the daughter (the tenant for life) to 
be exertised at her discretion. 


6. To constitute a trust, three circumstanees must concur: sufficient words to 


raise it—a definite subject—and a certain and ascertained object. No com: 
mendatory terms of a will expressing a “ wish,” “ will,” or “ desire,” &c., are 
sufficient, unless there be certainty as to the parties who are to take, and 
what they are to take, 








s2 SUPREME COURT, 








~~ Lines vs. Darden and Wife—Statement of Case. _ 








". Whenever the snbject to be administered as trust property, and the objects for 
whose benefit it is to be administered, are to be found in a will, not expressly 
creating a trust, the indefinite nature and guantum of the subject, as well as 
the indefinite character of the objects, are always used by Courts as evidence 
that the mind of the testator was not to create a trust. 

8. The words “ will and desire,” are not necessarily mandatory. They would be 
sufficient to raise a trust, if not coupled with words inconsistent with such 
construction. ; 

9. The statute of distributions affords no rule to determine the extent of a lega- 
tee’s interest. 

10. A Court of Equity will aid a defective execution of a mere power, unless it 
is inequitable to others ; but in its non-execution, it assumes no jurisdiction. 

11. A party who seeks the aid of a Court of Equity in executing a power, must 
show in himself some superior equity to him against whom it is asked. 
Where the equities are equal, the Court will not compel the donee to do that 
which he will not do for himself, but will remain passive. 

12. Equity will not even aid a defective execution of a power, to the disinheri- 
tance of the heir at law. 

18. The soundness of the doctrine of illusory appointments, as connected with 
discretionary powers, questioned. 


This cause was brought up by appeal from a decree of 
the Circuit Court for Gadsden County, sitting in Chancery. 

Henry D. Darden and Eloiza Darden, his wife, appel- 
leas in this Court, and complainants in the Court below, 
filed their bill against Sarah A. Lines, Benjamin 8. Haw- 
ley, and Elizabeth, his wife, John W. Goldwire, and Sa- 
rah Jane, his wife, John W. Poindexter, and Harriet, his 
wife, J. Lawrence Lines, and Joseph R. Lines, claiming 
that by the last will and testament of Jonathan Robinson, 
deceased, a trust was created for their benefit, which the 
appellant, Sarah A. Lines, failed to execute, and asking 
the Court to compel the execution of the trust thus created. 
The will, upon the provisions of which this claim is based, 
is in the following words, viz: 

In the name of God, amen. I, Jonathan Robinson, of 
the County of Gadsden, and Territory of Florida, being of 
sound mind, but weak and feeble in body, knowing the 
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uncertainty of life, and impressed -with the solemn duty 
which is incumbent upon us, of settling our earthly affairs 
previous to the great change from time to eternity, do 
make and ordain this my last will and testament, hereby 
revoking and annulling all others. 

Imprimis.—I desire the whole of my estate, with the 
exceptions, if any, hereinafter mentioned, to be kept to- 
gether until all my just debts be paid, out of the proceeds 
and profits thereof. 

Item.—I give and bequeath to my beloved and only 
daughter, Sarah Ann Lines, all of my estate, both real and 
personal, during her natural life, with the exceptions and 
restrictions hereinafter mentioned, and at her death, I 
hereby direct the same to be equally divided among her 
children, share and share alike. Provided, however, nev- 
ertheless, that if my said daughter, Sarah Ann Lines, shall 
intermarry, subsequent to my death, then, in that case, 
I devise all my estate, both real and personal, originally 
devised to her, with the exceptions and restrictions here- 
inafter mentioned as aforesaid, unto Joseph Austin, his 
heirs, &c., in trust and for the use and behoof of my daugh- 
ter, Sarah Ann Lines, and her heirs, to her own, sole, sep- 
arate, and exclusive use, free from the power and control 
of her husband, and not liable to his debts, in any man- 
ner or form whatsoever. 

Item.—Should either of my grand-sons arrive at the age 
of twenty-one years, or any of my grand-daughters marry 
previous to the time of final distribution, viz: before the 
death of my daughter, Sarah Ann Lines, then, in that case, 
my will and desire is, that such grand-son so arriving at 
the age of twenty-one years, or such grand-daughter so 
marrying, as aforesaid, shall receive a portion of the estate 
as a loan, to have the management, and receive the ben- 
efit of the same, until the final distribution shall take place, 
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and then to return the same to be equally divided with the 
rest of my estate. 

Item.—I do give and bequeath unto Miss Sarah Low- 
ther the sum of ten thousand dollars, and do hereby an- 
thorize my executors to pay over the same to her, or her 
authorized agent. 

Item.—My desire is, that at my death, my executors 
will collect or cause to be collected all my stock of cattle 
and dispose of the same to the best advantage. 

Item.—My will and desire is, that my boy George, the 
carpenter, shall be allowed to choose his own employer, 
annually, during his lifetime, such employer paying the 
sum of one dollar to my executors. 

Item.—I give and bequeath to my grand-daughter, Eliz- 
abeth Hills, my negro boy Liberty, about five years old, 
~ over and above her share of my estate. 

Item.—I do hereby appoint my daughter, Sarah Ann 
Lines, and Joseph Austin, my executrix and executor, of 
this my last will and testament. 

In testimony of all which, I have hereunto set my hand 
and seal, this 19th day of September, Anno Domini 1838. 

JONA. ROBINSON, [Seal.] 
Bigned, sealed and published by testator, as his last will 

and testament, before us, who have signed it in his 
presence, and in the presence of each other. 

Jonn W. Matons, 

Artuvr J. Forman, 

Hezexran Hawtey, 

S. B. Sternens. 


Eloiza Darden is a daughter of Mrs. Sarah A. Lines, as 
fte also Elizabeth Hawley, Sarah Jane Goldwire, and 
Harriet Poindexter. J. Lawrence Lines, and Joseph R. 
Lines, are her sons. Goldwire and wife, and Poindexter 
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and wife, in their answers to the bill, insisted upon the 
construction of the will claimed by Darden and wife. Sa- 
rah A. Lines, and the rest of the defendants, denied this 
construction, and insisted that the testator vested a mere 
power in Mrs. Lines, to be exercised at her discretion. 

The Court below, rendered a decree in favor of complain- 
ants, from which the appellant appealed. 


J. T. Archer, (with whom was John F. Ward, £3q., of 
Savannah, and P. Woodson White,) for appellant. 


The devise in question, created, either : 

1. A power in Mrs. Lines to loan a portion of the estate 
of the testator to each of her children during the term of 
her life, commencing at the time of the happening of the 
events specified—or, 

2. A trust estate in Mrs, Lines, to apportion the estate, 
or some indefinite portion of it during the term of her life, 
to those appointed to take the same property in remainder, 

I. If it is a mere power in Mrs. Lines, uncoupled with 
any trust, the non-execution of the power cannot be rem- 
edied in this Court. Lewin on Trusts, 574. 1 Story Eq. 
Juris., § 169. Tollet v. Tollet, 3P.Wms.,489. Brown v, 
Kliggs, 8 Vesey, Jr., 561. 

It is contended, however, that equity will relieve against, 
the defective execution of a power ; and as Mrs. Lines has 
given, or rather loaned to each of those in remainder who 
have arrived at the age of twenty-one, or married, some 
portion of the personalty, which they contend is not enough, 
it may be considered as a defective execution of the power, 
which may be supplied in this Court. 

But the principle does not apply to such a case as this. 
The defective execution of a power which the books treat 
ef, is—1. When the defect arises from an informal instru- 
ment, not within the scope of the power; and, 2. When 
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the defect arises from the improper execution of the appro- 
priate instrument.. See 1 Story Eq. Juris., Sec. 172, 173, 
174, and authorities cited. Cockerill vs. Cholmely, 1 Russ. 
& M., 418. 

Where there is a defect of substance, in the execution of 
a power, as the want of co-operation of all the proper par- 
ties in the act, equity will not aid the defect. 1 Story Eq. 
Juris., Sec. 175. 

So, equity will not supply a surrender, or aid the defec- 
tive execution of a power to the disinheritance of the heir 
at law. 1 Story Eq. Juris., Sec. 177. 

It will be recollected that Mrs. Lines oceupied the posi- 
tion of heir at law, and but for the will would be entitled 
to the estate in fee. 

Nor, if this is a power, does the doctrine of édlusory ap- 
pointments, apply to the case. 

All the cases referred to by Story, Hovenden, and other 
writers, are cases of such gross inequality in the division 
of an estate, under a power of appointment, as almost 
amounts to a fraud. See 1 Story Eq. Juris., Sec. 255, and 
the instances and authorities cited. 

‘There is no pretence here, that the inequality of the dif- 
ferent portions loaned to her children by Mrs. Lines, is so 
grossly unequal in amount as to amount to a fraud, but the 
complaint is, that under an authority to lend “ @ portion,” 
she has not lent enough ; she has not surrendered enough 
to all. 

In Butcher vs. Butcher, an appointment of £200 out of 
a fund of £18,000, to one of five children, was held not ¢I- 
lusory. 9 Vesey, Jr., 381. 

In Fronty vs. Fronty, the Court in South Carolina ob- 
jects to the doctrine, and says, that undertaking to say an 
appointment is illusory, is substituting the discretion of 
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the Court, for that of the person in whom it is confided. 
Bailey Eq. R., 530. 

Upon a full view of all the circumstances, and the rela- 
tive position of the parties, it is evident that the intention 
of the testator was, that a discretion should be vested in 
and exercised by, Mrs. Lines, in this particular.’ And for 
obvious reasons, is it thus referred. Mrs. Lines, the daugh- 
ter of the testator, and the primary object of the bounty 
intended, is to be supported; she is, therefore, and as a 
matter of course, to retain so much of the estate given her 
as will yield an income adequate to that end. Again, in 
the distribution of the portions, she is to be regulated by 
the condition of her children, at the time the contingencies 
happen, upon which she is to lend them “ a portion” of the 
estate. One may marry a wealthy man, and not require 
any, or so much aid and assistance as another, who may 
marry a man of inferior property or wealth. One may be 
unfortunate, and may, from time to time, require more aid 
—another may be improvident, &c. Of all these contin- 
gencies, she is constituted the judge, and her discretion, 
the rule. : 

If the clause under consideration does constitute a power, 
then it is a general one, and in its exercise, there can be 
no rule but the discretion of the party to whom it is con- 
fided. The discretion of the Court is not to be substituted 
for the discretion of the party. Fronty vs. Fronty, Bailey 
Eq. R., 529, e¢ seg. Bax. vs. Whitbread, 16 Vesey, Jr., 
24. Wollen vs. Tanner, 5 Vesey,Jr.,218. Long vs. Long, 
5 Vesey, Jr., 445. 

II. Does the third clause of the will create a trust which 
the Courts will compel the execution of ? 

It is not claimed to be a direct trust, but an indirect and 
constructive one, and that by force of the terms “ will and 
desire.” 
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While we concede, that at one time the Courts of aed 
land had gone great lengths in construing precatory and 
recommendatory words into creations of trusts, yet it will 
-be perceived from the later cases, that it is a subject of 
much regret that the doctrine was ever established ; and 
the tendency of the Court at the present day, is not only to 
restrict the application of the doctrine, but to retrace as 
far as possible, the course of decision. 2 Story Eq. Juris., 
Sec. 1069-1070. 

In Sale vs. Moore, the vice chancellor said, that the first 
case that construed words of recommendation into a com- 
mand, made a will for the testator, &c. The current of 
decision, he adds, has of late years been against converting 
the legatee into a trustee. 2 Cond, Eng. R., 270. 

Precatory words, such as, ‘I will,”-“ I desire,” have 
“sometimes been held to create a trust, but these alone, are 
not suflicient. To constitute a valid Trust, these circum- 
stances must concur: 1. Sufficient words to raise it. 2. A 
detinite subject to be conveyed; and, 3. A certain or as- 
certained object. Per Sir Wm, Grant, M. It., in the case 
of Cruwys vs. Colman, 9 Vesey, Jr., 323. Meredith vs. 
Heneage, 2 Cond. Eng. Ch., 282. Lewin, on Trusts, 76. 

1. Sufficient words to raise the trust. 

The words may be imperative, yet are not necessarily so. 
The subject matter, the situation of the parties, what was 
the probable intention, must be considered. a Lord 
Loughborough, in the case of Meggison vs. Moore, 2 Ve- 
sey, Jr., 633. Malim vs. Keighly, 2 Vesey, Jr., 531. 

Where there is a gift of the absolute ownership, a devise 
over in whatever terms conceived, is void. Malim vs. 
Keighly, 2 Vesey, Jr., 531. 

In Brunson vs. Hunter, Chancellor Johnson says: Al- 
though the words, “itis my wish,” are frequently held to 
import a direct devise or bequest, or to create a trust, and 





ATA FE ERRARY 


ameEcASS 


Fo en 


PINE 








"19 LIBRARY 


Pad 


fo RECT ES 


\ 


UNIV. 


TERM AT TALLAHASSEE, 1855. 50 





Lines vs. Darden and Wife—Argument of Counsel. 





would generally so operate where the will contained noth- 
ing inconsistent with it, yet the rule is not so imperative 
as to compel us to do violence to the general intent in giv- 
ing them that effect. And in the decision, the other mem- 
bers of the Court concurred. 2 ITIill’s Chry. R., 490. 

And here again we invoke all the circumstances, the re- 
spective situation of the parties, the moral duty of the tes- 
tator toward Mrs. Lines, an “ only and beloved daughter,” 
the life estate devised to her,—and we deny that the terms 
of the 3d clause of the will can be considered as importing 
a direct devise or bequest to, or as creating a trust in favor 
of the children of Mrs. Lines, as to the life estate devised 
to her; or that it was so intended. 

The whole taken together, shows the intention of the 
testator to have been, to confer upon his daughter, Mrs. 
Lines, a life interest in the residuum of his estate, giving 
the remainder in fee to her. children, combined with the 
expression of a desire, that in the exercise of a parental 
discretion, she might, on the happening of certain events, 
accelerate the enjoyment of the use of such portions of the 
property by the children respectively, as she might think 
fit, right, and proper, to lend to them. It never could have 
been the intention of the testator to pass over his “ only 
and beloved daughter,” and make her children and the 
husbands of her daughters, the primary and principal ob- 
jects of his bounty ; giving to his“ beloved” daughter but a 
fleeting interest, a pradia velantia, to subsist and continue, 
and the estate to be preserved until her sons should attain 
their majorities, and her daughters marry; then to turn 
over the property subject to an account for rents, issues, 
and profits, leaving her from thenceforth, to be a depen- 
dent upon her children, and the husbands of her daughters, 
fur the common necessaries of life. It seems to be a libel 
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on human nature to assert it, and yet such is the claim set 
up in a Court of conscience, by a child against her parent! 
sut complainant’s counsel say they do not ask all—they 
but seek that the estate shall be divided between the moth- 
er and her children, each taking an equal part, with an ac- 
count from the mother’s part of the rents, issues and profits 
from the marriage of the daughters respectively. And 
what will probably be left for the mother’s portion after the 
account? In the argument, however, was the first indica- 
tion of the amount of the share claimed ; the bill is as in- 
definite as the will. But where is the authority for this 
partition? How are these proportions arrived at? From 
_ the opinions of the equity of the case formed by the com- 
plainants, or theircounsel? Of one thing we are very cer- 
tain—it is not found in the willof Jonathan Robinson. No 
_rule of division can be predicated upon anything therein 
contained. If the position be true that she takes but a trust 
estate under the will of her father, then Mrs. Lines is not 
entitled to anything; for she is only to hold the legal title 
for the use and benefit of her children. 

On the contrary, we contend that the testator, in the 
performance of a moral duty, as well as the gratification of 
his pleasure, to provide for his only child, intended to do 
so for the full period of her life; and the object of so fra- 
‘ming the precatory or recommendatory clause, was to keep 
her children and the husbands of her daughters always du- 
tiful during her life, by making the portion indefinite, and 
terming it a joan, to indicate that, if she complied with 
the wish, the ¢étle, which was vested in her for her life, 
should not be divested, but that she should always be in a 
position to exercise supervision and control over it. See 
Ld. Ch. Hardwicke’s judgment in the case of Marlborough 
vs. Godolphin, 2 Vesey, Sen., 73. 

The argument for the complainants is, that the testator 











TERM AT TALLAHASSEE, 1853. 61 





Lines vs. Darden and Wife—Argument of Counsel. 








intended to make the children independent of their mother ; 
on the contrary, we think the reverse was the intention of 
the testator, and that our opinion is the only one fairly and 
rationally to be deduced from the peculiar provision. It 
seems as if it was to insure the continuance of a proper re- 
spect, that they were made dependent upon the .mother’s 
discretion. 

2. But such construction of precatory or recommendato- 
ry words, (i. e. the creation of a trust,) will not prevail, 
where either the objects intended to be benefited are im- 
perfectly described, or the amount of property to which 
the trust should attach is not sufficiently defined ; for the 
difficulty that would attend the execution of such imper- 
fect trusts, is converted by the Court into an argument 
that no trust was really intended. Lewin on Trusts, 78. 
1 Jarman on Wills, 338. Uncertainty of amount, Lech- 
mere vs. Lavie, 7 Eng. Chy. R., 331. Sale vs. Moore, 2 
Eng. Chy. R., 270. Tibbitts vs. Tibbitts, 19 Vesey, 664. 
Abraham vs. Allman, 1 Russell, 515. Wright vs. Atkins, 
11 Eng. Chy. R., 83. Gilbert vs. Chapin, 19 Conn. R., 
342-5. 

The indefinite nature and quantum of the subject, and 
the indefinite nature of the objects, are always used by the 
Court as evidence that the mind of the testator was not to 
create a trust. Per Lord Eldon. Morice vs. Bp. of Dur- 
ham, 10 Vesey R., 536. Pope vs. Pope, 10 Simons R., 1. 

A wife, having a discretion given her, was held to take 
an absolute estate for life, without any binding trust in fa- 
vor of the children. Thorp. vs. Owen, 2 Hare R., 607, ci. 
ted in 2 Crabb on real property, Sec. 1773. 

None of the cases where precatory words were held to be 
a trust, are like the case before the Court; they are all 
with respect to some estate to be enjoyed after the death of 
the person to whom the power is confided. There is not 
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one where a child, who is the heir at law, has been held a 
trustee for remoter kindred as to the estate devised. None 
where grand-children who afe to take in remainder have 
been allowed to take a lion’s share out of the life estate de- 
vised to the heir at law. 

The guantum of property to be loaned is indefinite ; the 
provision is, “shall receive a portion.” Nothing can be 
more indefinite and uncertain, and it seems to illustrate 
most forcibly the principle of equity stated by Lord Eldon. 
It is evidence of the intention of the testator that he did 
not intend to create a trust, but confided entirely to the 
discretion of his daughter. 

, As to cases of uncertainty and indefiniteness in the sub- 
ject matter of a disposition by devise or bequest, see col- 
lection of them in 1 Jarman on Wills, 315, e¢ seg. See also 
- Lechmere vs. Lavie, 7 Eng. Chy. R., 331. Stubbs vs. Sar- 

von, 2 Keen’s R., 255-274. Ommauney vs. Butcher, 11 
Eng. Chy. R., 144. Fowler vs. Garlike, 4 Eng. Chy. R., 
403. 

In Henry vs. Hancock, there was a devise to a female, 
and if she married a man with less fortune than the prop- 
erty devised, then over to another so far as the defliciency 
existed. It was held that the devise over was void for 
uncertainty. 2 Dow’s Parlm. Cases, 145—191. 

In Peek vs. Halsey, a bequest of “some of my best lin- 
en” was held void for uncertainty. 3 P. Wms. [t., 387. 

In Bull vs. Kingston, a bequest of personal property to a 
trustee for the use of a married woman, with power to dis- 
pose of the same by will, and if no disposition, then as to 
what should be left over to others ; held void for uncertain- 
ty. 1 Merivale R. 314. 

In Wynne vs. Hawkins, a bequest to the wife of all tes- 
tator’s property, not doubting but that she will dispose of 
what should be left at her death to two qgrand-children, 
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icld wncertain what property was to be given, and there- 
fore no trust raised. 1 Brown Ch. C., 179. 

In Jubber vs. Jubber, a bequest of “‘ a handsome gratu- 
ity” to the executor held void for uncertainty. 9 Simons 
Rt., 509. 9 Humphries, 302. 

Those cases which were cited by the Counsel for com- 
plainant in the argument below, of seemingly very uncer- 
tain amounts, or values of property which had been sup- 
ported as trusts, are clearly distinguishable from the case 
at bar. Ilere there is not only uncertainty in the descrip- 
tion of “a portion,” but there is nothing in the will by 
which it may be rendered certain. There is no rule given 
to govern the loan, nor is there any state of facts by which 
the portion is to be or can be measured, and therefore the 
Court cannot “ look with the eyes of trustees,” and substi- 
tute its judgment for that of the individual. 

For instance, in the case of Hewitt vs. Hewitt, cited ‘in 
Lewin on Trusts, from 2 Eden’s R., 332, was upon the sub- 
ject of a fall of Timber by tenant for life, subject to the ap- 
proval of certain trustees; there the Court substituted its 
officer in the plage of the trustees, because this matter of 
cutting timber is, in England, reduced to a certain rule, 
being held to extend only to timber which was mature, 
and therefore fit to cut. The interposition of the trustees 
was to prevent waste by the tenant cutting such as were 
unfit. 

In Maberly vs. Turton, cited from 14 Vesey, 499, the 
maintenance of the children was the question ; a fact which 
could be ascertained, and therefore was referred to the 
master, to report upon the propriety of the application. 

The principal authority on the subject, is said to be Go- 
wer vs. Mainwaring, and is cited in Lewin on Trusts, p. 
578, and in which Ld. Hardwicke lays down the rule in 
these terms :—“ Where trustees haye power to distribute 
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“generally, according to their discretion, without any 
** object pointed out, or rule laid down, the Court inter- 
“noses not, unless in case of a charity, which is differ- 
“ent,” &c. In that case, there wasa rule given to the 
trustees ; they were to distribute among the settler’s rela- 
tions “ where they should see most necessity,” ec. 

The case of Knight vs. Yarborough, cited from 1 Gil- 
mer’s Va. Reports, 27, was a question of illusory appoint- 
ment, by will, by tenant for life disposing of the fee in the 
property, under a power, and is wholly inapplicable to the 
case at bar. So also Hudson vs. Hudson, cited from 6 
Munf., 352, 356. A widow holding a life estate, with pow- 
er of appointment after its determination of the fee among 
the testator’s children, it was held that she could not ex- 
clude one of them. Neither is at all applicable to the 
question involved herein. 

The only analogous case which we have been able to 
bring to the notice of the Court, is that of Burdett vs. 
Young. There the testator gave the residuum of his estate 
to his wife for her life. By a subsequent clause, he gave 
£1,000 each to two grand-children, on their attaining the 
age of twenty-one years, or marrying. The grand-children 
having married, brought their bill to obtain the legacies. 
Baron Price, who heard the cause, decreed that the lega- 
ciey were payable only on the death of the tenant for life ; 
this decree was reversed by the Lord Chancellor on ap- 
peal, but his decree was reversed in the House of Lords, 
and the decree of Baron Price affirmed. See 3 Brown’s 
Parliament Cases, 45. 


W. G. M. Davis for appellees. 


1. The language of the third clause of the will is imper- 
ative, and is addressed to the executor and executrix as 
such. | 
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The will of Robinson, the testator, should be construed 
as the will of the parent, he having put himself in Zoco pa- 
rentis to the children. Story Eq., Vol.2, Sec. 1111 and 
1114. 

The words used are such as have always been held to 
create a trust, unless controlled by the general intent. 
Ilarding vs. Glynn, 1 Atkins, 469; Ecles e¢ we. vs. En- 
gland e¢ wa., 2 Vernon, 466; 5 Iredell (1844) p. 422, 454; 
3 Merivale, 437. 

Technical words, or others which have received a legal 
definition, will be taken in the legal sense, unless, from the 
contents of the will, it plainly appear that the testator in- 
tended them in a different sense. Lovelass on Wills, 276, 

The Court will abide by the prima facie intention, the 
settled meaning of the words, unless driven out by strong, 
solid and rational interpretation, and plain inference drawn 
from the rest of the will. Dean vs. Test, 9, Vesey, Jr., 152, 
154; Jones vs. Colbeck, 8 Vesey Jr., 42. 

The language is addressed to the executor and execu- 
trix as an express direction, and not to the legatee or de- 
visee, Sarah A. Lines, and is not within the authorities 
cited as to bequests. 9 Pick.; 395, 401; 10Smede & Mar., 
466; 1 Richardson 8S: C. Eq. R., 324: Lott vs. Meacham, 
Flor. R. °51, p. 144; 6 Mass., 37; 2 Story Eq., 976, 

2. A totally different rule exists in cases where the tes- 
tator addresses a direction as to his estate to an Executor, 
from that which prevails in cases of recommendations, re- 
quests, &c., addressed to a person to whom a previous ab- 
solute estate has been given. Pierson vs. Garnett, 2 Brown 
C. C., 226; Cloudesly vs. Pelham, 1 Vernon, 411; Nolli- 
gan vs. Nolligan, 1 Brown C. Cases, 491; Remarks of Sir 
William Grant in case 8 Vesey, 22; Ericcson vs. Willard, 
1 N. Iamp., 217; Burrough vs. Philcox, cited at page 345, 
v 
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Part 2, Vol. 2, Tudor’s Leading Cases; Foley vs. Parry, 
2 Mylne & Keene, 299. 

In case of a bequest addressed in terms to an executor, 
nothing short of an impossibility of ascertaining the inten- 
tion of a testator, will induce a Court to declare a bequest 
void. Pierson vs. Garnett, 2 Brown Ch. C., 38; Liley vs. 
Key, 23 Eng Ch., 581; 3 Harrison, 41; 5 Vesey Jr., 504; 
Gower vs. Mainwaring, 2 Vesey, 87; Jarman on Wills, 
318, 319; Broad vs. Beavan, 1 Russell, 511; 10 Gill & 
Johnson, 159 ; Raikes vs. Ward, 23 Eng. Ch., 445 ; Thorpe 
vs. Owen, 24 Eng. Ch., 608; 6 Peters R., 68. 

3. But where the relations subsisting between the par- 
ties are such as existed here, the Courts assume the execu- 
tion of the trust, notwithstanding the indefinite character 
of the language, because of the presumed intention that 
' the object of the testator was to provide a benefit. See the 
opinion in Raikes vs. Ward and Thorpe vs. Owen, 23 E. 
Ch. R., 447; 5 Iredell, 452. 

4. The undivided “ portion” in the will, interpreted by 
the context and situation ofthe parties, evidently was 
meant for the share given to each grand-child, and the di- 
rection was that such grand-child should have the use of 
the share, in marriage or majority, but not as absolute 
property, and therefore it is loaned. 

Words may be inserted or changed to affect the inten- 
tion, especially when the word in the willis in common 
use to express the same thing. Jarman on Wills, 441; 6 
Peters’ Rep., 68. 

Insert the word “his” or “her share,” in place of 
the word “ portion,” and the intent would be plain that the 
testator meant what I have just declared. 

But as the intention of the testator was to give an ad- 
vancement to the grand-children, on their coming of age 
or marriage, and is so admitted in the answer, then a rule 


5 
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is furnished by which the extent of the bounty intended 
can be measured. 

5. The ratio of distribution adopted was correct. The 
Court adopted the statute of distributions as a good rule to 
go by, to prevent the bequest being void for uncertainty. 
8 Vesey, 570. 

M. A. Long on the same side. 

John E. Ward, for appellant, coneluded. 

SEMMES, Justice, delivered the opinion of the Court. 


The question presented in the argument on the demur- 
rer, and on that part of the decree granting relief to two of 
the defendants, Goldwire and Poindexter, it is unnecessa- 
ry to consider, inasmuch as they will be disposed of by 
one decision on the merits of the case. 

The whole controversy arises out of a construction of the 
will of Jonathan Robinson, deceased ; and in the consider- 
ation of this question, it is scarcely possible to travel 
through the numerous authorities commented on by coun- 
sel, and which have been pressed upon this Court with 
great ability. 

We must content ourselves with a reference to a few of 
the leading cases, in support of the conclusions at which 
we have arrived, after a careful review of them all. The 
second clause of the will is in the following words :—‘* I 
** give and bequeath tomy beloved and only daughter, Sarah 
“ Ann Lines, all my estate, both real and personal, during 
‘her natural life, with the exceptions and restrictions here- 
‘“inafter mentioned ; and at her death, I hereby direct the 
‘same to be equally divided among her children, share 
‘“¢ and share alike.” Then follows a devise ofthis estate, 
in the event his danghter’s marrying, unto Joseph Austin, 
“in trust for her own sole, separate and exclusive use.” 
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The third clause, and under which the complainants 
claim, is as follows :—* Should either of my grand-sons ar- 
“rive at the age of twenty-one years, or any of my grand- 
‘daughters marry previous to the time of final distribu- 
“tion, viz: before the death of my daughter, Sarah Ann 
*¢ Lines, then, in that case, my will and desire is, that such 
“ grand-son so arriving at the age of twenty-one years, or 
“such grand-daughter so marrying, as aforesaid, shall re- 
“ceive a portion of the estate as a loan, to have the man- 
“agement, and receive the benefit of the same, until the 
“ final distribution shall take place, and then to return the 
** same to be equally divided with the rest of my estate.” 

In behalf of the complainant, it is contended that the life 
estate created by the will in favor of Mrs. Lines, was sub- 
ject to a trust in favor ofthe grand-children, to be exe- 
_ cuted respectively on the daughters marrying or the sons 
arriving atage; that the language of the will creating this 
trust is addressed to the executrix, and is imperative, and 
that complainant, Darden, in right of his wife, by reason 
of her marriage, is entitled to one-seventh part of said life 
estate, to be held by him until the final distribution pro- 
vided for under the will. On the other hand, it is contend- 
ed that an absolute life estate was created in Mrs. Lines, 
without restriction, and that the third clause of the will 
vested in her a mere power, to be exercised at her discre- 
tion. 

In the construction of the will before us, we can but re- 
affirm, without adding to the doctrine, recognized by all 
legal writers, that the intention of the testator, as expres- 
sed in his will, shall prevail over all other considerations, 
if consistent with the principles of law. The intention is 
every thing; and to this first and great rule, in the expo- 
sition of wills, all others must bend. With an anxious 
desire to secure this leading object, the Courts allow no 
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rule of construction of mere words, to control the intention, 
but the whole instrument is to be considered, and if possi- 
ble, effect given to every part of it. The relative situation 
of the parties, the ties and affections subsisting between 
them, besides the motive which would naturally influence 
the mind of the testator, are proper to be considered, in 
expounding the import of doubtful words. 6 Peters S. C. 
R., 68. 

With these well settled principles to guide us, we have 
had but little difficulty in arriving at what we conceive to 
be the true interpretation of this will. 

It is too manifest to admit of doubt, that the first and 
leading object of the testator, was to make ample provision, 
during life, for his daughter, and who it is reasonable to 
infer, was his only child. 

To accomplish this purpose, and prompted in the dis- 
charge of a high moral duty, by the love and confidence 
which he felt for this his “ only and beloved daughter,” he 
bequeathed to her for life, his entire estate, with certain 
*‘ exceptions and restrictions.” And to guard against ev- 
ery contingency which might impair this provision, he se- 
cures the property in the event of her marriage, by the 
intervention of a trustee, for her sole, separate, and exclu- 
sive use. This accomplished, he next provides for his 
grand-children, by securing to them, on the death of their 
mother, an equal share of the same property. 

Such being the manifest design, and controlling motive, 
of the testator, in the testamentary disposition of his prop- 
erty, the power of this Court is invoked, so to construe the 
third clause of the will, as to encumber the life estate with 
a trust, which must defeat the former, and leave the tenant 
for life with a bare pittance for her maintenance and sup- 
port. In other words, we are called upon to execute a 
supposed trust, which, with but a nominal reservation, will 
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invest the remaindermen with the entire estate, they will 
be entitled to on the death of the tenant for life. Such 
could never have been the intention of a father to his child, 
much less the design of one who clothes his very bequest 
to her, in language eloquent with feeling and affection. If 
the intention of the testator was to create a life estate, and 
by the same instrument, and in the same breath to impair 
it, as the tenant for life, took the estate ewm onere, with 
the restriction, we would feel bound to carry it out and 
execute the trust, though a libel on humanity. But we 
think it is very clear, that in the liberal bequests made to 
his daughter and her children, the testator never contem- 
plated a preference of the latter, to the detriment and pre- 
judice of the former. 

It is contended by counsel, that the words “ exceptions” 
and “ restrictions,” twice repeated in the second clause of 
the will, afford evidence from which the Court is bound to 
infer that it was in the contemplation of the testator to im- 
pose a limitation or restraint on the life estate; and that 
this restriction is the trust, in favor ofthe children. If 
there was a trust, the argument of counsel, and his con- 
struction of the will as to the latter word, would undoubt- 
edly be true. There is, however, some reason for believ- 
ing that both words, certainly the former, have reference 
to the special bequests, and the direction of the testator, 
contained in the subsequent clauses ofthe will. For, in the 
first item, all the estate, both real and personal, with the 
exceptions and restrictions thereinafter mentioned, is given 
to his daughter, and then follows these words, “ at her 
death, I hereby direct the same,” that is, all the estate, 
with the same exceptions and restrictions, to be equally 
divided, &c., evidently showing that at the final distribu- 
tion, the whole estate was still subject to the same excep- 
tions and restrictions as the life interestof Mrs. Lines. We 
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are rather disposed, however, to apply the word “ restric- 
tions,” to the third clause of the will; for ifthe loan therein 
provided, was a mere power to be exercised or not, at the 
pleasure of the donee, yet, when exercised, the son or 
daughter receiving the property, would have the exclusive 
management, and receive the benefit of it, until the final 
distribution. And this exclusive use and control, may, 
without doing any violence in the construction of words, 
be considered as a restriction on the estate for life. Be all 
this as it may, it is sufficient, that if there are to be found 
no other restrictions in fact, upon the life estate, it is not 
for the Court to conjecture a trust, in order to make the 
application. 

We come now to consider the question, whether a 
trust is in fact created by the will? The words “ will and 
desire,” when addressed to an executor, are as contended, 
imperative, and it is his duty to carry out the wishes of 
his testator, if possible, and when consistent with the will. 
The words are not necessarily addressed to the executor, 
The object to be performed will usually afford a safe guide, 
in determining to whom they are addressed. And when 
a trust is raised, either by a declaration of the testator, or 
by intendment or implication of law, and no trustee is ap- 
pointed, equity will follow the legal estate, and decree the 
person in whom it is vested, to execute the trust, 2 Story 
Eq., § 976. 

In this case, the legal title is not in Mrs, Lines, as exec- 
utrix; for, after the payment of the debts, and the special 
bequests, her duties as the representative of the testator, 
had been accomplished, and the legal estate vested in her 
as the tenant for life. The possession of the property, and 
the legal title being in her, as legatee, the words of the will 
are addressed to her as such. Still, if a trust is raised, she 
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is bobinid to execute it ; ; if but « ® power, she can exercise it 
at her pleasure. 

If there be a trust, she is bound to give to each child an 
equal share of the estate, for equality would be equity. 
There is no rule by which she would be entitled, in her 
own right, to any part of it. The rule to be adopted, must 
be inflexible in its application, and it is manifest, if sho 
be allowed anything, it would be as a gratuity, not as a 
right. The very construction of the will, which would al- 
low her anything, would allow her all; and ‘the converse 
of the rule would be equally true. If we say a trust is cre- 
ated by the will, we are bound to say it is without restric- 
tion in favor of the children. There is no possibility of 
escaping this conviction, for she holds the life estate for 
her own use, or for the exclusive use of these children. 

To constitute a valid trust, three ‘circumstances must 
concur: Sufficient words to raise it; a definite subject ; and 
a certain and ascertained object. 9 Vesey, 323. Nocom- 
mendatory terms of a will expressing a “ wish,” “ will,” 
“ desire,” &c., are sufficient to create a trust, unless there 
be certainty, as to the parties who are to take, and what 
they are to take. Gilbert vs. Chapin, 19 Conn., 342; 1 
Russ. R., 509; 1 Simons, 542; 9 do., 320. 

In the case of Gilbert vs. Chapin, the Court adopts the 
doctrine assumed in 9 Simon’s, that the proportion which 
each child was to take, must first be ascertained. And 
this would seem to follow from the principle, that a trustee 
has no right, upon his own discretion, to make a distribu- 
tion. 

In Morice vs. the Bishop of Durham, 10 Vesey Ch. R., 
520, one of the leading cases, the Lord Chancellor says, if 
neither the objects nor the subject are certain, then the 
words of request do not create a trust, and the property 
being uncertain and indefinite, it may be conceded the 
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testator meant to leave it entirely to the will and pleasure 
of the legatee, whether he would take upon himself that 
which is technically called a trust. Whenever the subject 
to be administered as trust property, and the objects for 
whose benefit it is to be administered, are to be found in a 
will, not expressly creating a trust, the indefinite nature 
and quantum of the subjeet, as well as the indefinite na- 
ture of the objects, are always used by the Court as evi- 
dence that the mind of the testator was not to create a 
trust. And the difliculty that would’ be imposed upon the 
Court to say what should be so applied, or to what objects, 
has been the foundation of the argument that no trust was 
intended. 

It isuponthe same well recognized principle—that where 
the intended subject matter of disposition consists of an in- 
definite part or quantity, the bequest fails for uncertainty— 
that gifts of a “ handsome gratuity,” “some of my best 
linen,” “a part of my land,” and numerous other gifts of 
similar import, have been held void. 9 Hump. R., 302; 
1 Term., 130; 2 P. W., 874; Jarm. on Wills, 317. The 
words “ will and desire,” are not necessarily mandatory, 
nor does the question turn upon their grammatical con- 
sttuction. They would be sufficient to raise a trust, if they 
vere not coupled with words inconsistent with such con- 
struction. Their import and signification depends not so 
much as to whom they are addressed, as the intention of 
the party using them, the act to be performed, and the 
certainty of the subject matter. 

If in this case, (the object and the fund being certain,) 
the portion each grand-child was to take was clearly de- 
fined, the Court could act on the desire expressed, and then 
it would be that the words would become imperative on 
the person to whom they were addressed, or the Court 
whose duty it, is to expound the will. Dut can we supply 

10 








74 SUPREME COURT, 





Lines vs. Darden and Wife.—Opinion of Court. 





by conjecture what the testator has failed to indicate in his 
will? It is true, that mere words of recommendation have 
been held by the English Courts to create a trust in the 
immediate legatee, and, by some of the earlier decisions, 
such terms were construed to raise a trust where the per- 
sons who were to take and the property devised were 
doubtful. See 1 Vesey R., 836; 19 de., 29. Inthese cases, 
the Court lost sight ofthe rule of construing the will by the 
instrument itself, and adopted a principle as uncertain in 
its application as the subject they were dealing with. The 
effect of these decisions was to substitute the Court in the 
place of the testator; to raise a trust where none was con- 
templated, and to dispose of the estate without giving ef: 
fect tothe will. : 

Judge Story says the doctrine of thus construing expres- 
~ sions of recommendation, “ wish” and ‘ desire,” into pos- 
itive and peremptory commands, is not a little difficult to 
be maintained, upon sound principles of interpretation of 
the actual intention of the testator. It can scarcely be 
presumed that he should not clearly understand the differ- 
ence between such expressions and words of positive com- 
mand, and that, in using the one and omitting the other, he 
should not have had a determinate end in view. 2 Story’s 
Eq. Juris., § 1069. mas 

The first case, it is said, that construed words of recom- 
mendation, &c., into a command, made a will for the tes- 
tator. The current of decisions of late years, has been a- 
gainst converting the legatee into a trustee; and the En. 
glish Courts have manifested a strong disposition to re- 
trace their steps, and restrict the doctrine of recommenda- 
tory trusts, by giving to the words of a will their ordinary 
sense, unless it is clear they were designed to be used as 
peremptory, (Jarm. on Wills, 338,) in which case, though 
precatory in form, they become imperative in fact. 
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There can be no doubt but that words of recommenda: 
tion will create a trust, provided all the requisites are to 
be found in the will concurring for that purpose. They are 
held in many cases to import an imperative devise, and 
will so operate, if there is nothing in the will inconsistent 
with such aconstruction. The true question, in every case, 
is, whether the intention of the testator is manifest and 
mandatory in favor of the object of the bounty, oris mere- 
ly suggestive and advisatory to the first taker? Ifthe tes- 
tator in this case designed to determine the specific amount 
which his daughter should lean to her children, why should 
he not have said so in his will? Why leave a matter of 
such importance to speculation and inference, and that, 
too, of the most donbtful character ? 

By the terms of the will, a portion of the estate is to be 
loaned the children, but it cannot be ascertained in the 
will what that interest is. We have no means of defining 
the extent, and we know of no rule by which it can be es- 
timated. It is insisted that the statute of distributions 
should be adopted as a rule, by which the specific interest 
of each grand-child can be ascertained ; and this, we un- 
derstand, is the basis on which the decree of the Court be- 
low rests, and by which one-seventh of the estate was al- 
lotted to each child. Ifthis rule which is invoked be a- 
dopted to ascertain the portion a child would take, then 
dehors the will, Mrs. Lines would be entitled to the whole 
estate. If we force the application of the rule to the por- 
tion the grand-children are to take, then its effect is to dis- 
inherit the daughter, the heir at law. 

But we believe no case can be found where the statute 
of distributions has been adopted as a rule to determine 
the extent of a legatee’s interest. In cases which have a 
risen in the English Courts, where bequests have been 
anade to the testator’s family, or relations, the statute has 
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er the extent of the subject matter. 

The cases relied on by complainant’s counsel, do not 
support his argument. In the case of Pierson vs. Garnett, 
2 Brown C. R., 38, and which created great interest at the 
time, the difficulty was who were the descendants, and how 
they were to take, in case of no disposition. Lord Kenyon 
was of opinion it was a power to distribute in such man- 
ner asthe party thought fit; likewise, a power to give, 
which the Court could not control; but if he did not give 
at all, the Court would give for him, to such descendants 
as should be entitled. In the case of Brown vs. Higgs, 8 
Vesey, 573, the question was, who were the relations of 
the testator? The Court refers with approbation to the 
cases of Pierson vs. Garnett and Harding vs. Glyn,1 Atk., 
~ 479; and, in adopting the statute of distributions, says it 
is a safe rule to go by; and, as equality is a principle of 
equity, the estate shall go to such of: the testator’s next of 
kin as were alive at the death of his wife, who held the 
trust estate. 

The cases referred to in 1 Russ. R., 59, 23 Eng. Ch. R., 
445, 34 Eng. Ch., 608, 617, are not in conflict with the doc- 
trines we have adopted. They were cases of maintenance, 
and the Court has ever held that a direction in a will to 
provide maintenance, support or education for children, 
created a trust for the objects; and the fund out of which 
the provision was to come being defined, the extent of the 
bounty could be easily ascertained, by reference. Certum 
est quod certum reddi potest. If a reference’was made in 
the case, the Master could adopt no rule in aid of his judg- 
ment, unless an arbitrary one, and there would be no guide 
to his discretion. 

There is a numerous class of cases where no trust exist- 
ed, and where there could be no distinction between the 
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force of peremptory and precatory words, but where the 
contemplated testamentary benefit was direct, the object 
certain, and the intention of the testator to give manifest 
from the will; and yet the bequest failed, for want of cer- 
tainty in the subject matter. One case will serve to illus- 
trate the principle. In Jones and others vs. Hancock, 4 
Dow’s Parlm. R., 145, an estate was given toa daughter, 
on conditions, with a devise over. The specific portion or 
share so given over not appearing on the face of the ‘will, 
and there being no means of ascertaining it, the House of 
Lords, concurring in the unanimous opinion of the Judges, 
held the devise over void for uncertainty. In that case, 
the intervention of a trustee would have been unavailing, 
for, however mandatory the words, the interest was too 
indefinite for the operation of a trust. 

The authority relied on by one of the counsel for com- 
plainant, in the case of Malim vs. Keighly, 2: Vesey Jr., 
334, is clearly misapprehended. The Master of the Rolls 
says, that to create a trust, the will should point out the 
object, the property, and the way it should go. Applying 
this authority to the case before us, it is insisted that the 
property is clearly pointed out in the will of Robinson, 
But it is not the property or fund out ef which the portion 
is to be carved, but the extent of the portion itself, to which 
the Court refers ; otherwise, it would be at variance with 
every other authority on the subject. 

The fact of leaving the interest indefinite, is strong evi 
dence from which it may reasonably be inferred that th 
testator designed to leave the extent of the loan, if not th 
loan itself, to the discretion of his daughter, limiting t! 
exercise of it to the contingencies provided for in the wil 
The words themselves, independent of the context, imply 
a mere power, as cont -adistinguished from a declaration o 
trust. This construction derives additional weight whet 
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the situation of the parties, and the relationship, is consid. 
ered, She was the mother of these children, and whatev- 
er solicitude he may have felt for their welefare, during her 
life, he could not have entrusted his power in safer hands, 
or had a more sure guarantee for her good faith and fidel- 
ity. To her maternal care was confided the education and 
maintenance of these children ; and it is not to be presumed 
that their change of position in after life, would sever the 
ties which subsisted between them. Upon her affection 
for her own children, the testator cauld safely rely, aud in 
her judgment and discretion he was willing to confide. 

We do not feel the force of the’ argument in reference to 
the trust estate being in Joseph Austin. It is true, that 
upon the marriage of Mrs. Lines, the legal title, by the 
will, passed to him, but in trust for the use of the cestui que 
trust, and for the purpose of protecting her life interest 
from the debts of her husband. It is equally true that, 
upon her divorce from her husband, the temporary pur- 
pose of the trust having been accomplished, the estate re- 
verted back to her. 1 Kelly Geo. R., 390. But indepen- 
dent of the divorce, (and that of itself should not affect the 
merit of the argument,) the trust created in Austin was a 
limited one, and for a special object, restricted to the ex- 
clusive use and enjoyment of the estate by Mrs. Lines. 
The trust could not affect the construction of the will, or 
enlarge or modify its terms, by which she became the ten- 
ant for life, and during the term the absolute owner, and 
as a consequence, no change could be created on the life 
estate by the operation of the trust. 

This being a power vested in Mrs. Lines, the question 
now recurs, how far its exercise can be controlled by this 
Court ? 

Bat little need be said upon this subject ; for if a mere 
power, and which seems to result from what we have said, 
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clusive. There is a clear distinction between aiding a 
power, and compelling its execution. The one assists, the 
other controls, the discretion of the donee, and in doing 
that, overthrows the intention of the party. creating the 
power. - In the non-execution of a power, a Court of Equity 
assumes no jurisdiction, and should never interfere. But 
it will aid a defective execution, unless it be inequitable 
to other persons. Before the aid of a Court can be exten- 
ded in any case, the party who seeks felief must show, in 
himself, some superior equity to him against whom it is 
asked. Ifthe equities are equal, the Court will not com- 
pel the donee to do that which he will not do for himself, 
but will remain silent and passive. And for this reason, 
equity will not even aid a defective execution of a power, 
to the disinheritance of the heir at law. 1 Story’s Eq., § 
176-7. The utmost limit to which a Court can consistently 
go in its construction of a mere power, is to execute what 
the donee wished to do, but failed to accomplish. In the 
case of Brown vs. Higgs, 8 Vesey R., 574, the Lord Chan- 
eellor says, that where there is a mere power of disposing, 
and that power is not exercised, a Court cannot interfere, 
If it be true, as contended, that the testator, Robinson, 
placed himself in loco parentis towards his grand-children, 
no presumption can be drawn from the fact, to the preju- 
dice of his daughter, for there was a higher obligation on 
his part, and a paramount equity in her favor. 

The case of Withers vs Yeadon, Adm’r, 1 Rich. Eq. R., 
325, is relied on as a recent case, in support of the argu- 
ment for complainant. The opinion of the Court, it is true, 
has some strong expressions, in regard to the execution of 
powers, and if they were intended to apply to powers in 
general, they are subject to many qualifications. It is to 
be presumed, however, that their application was designed 
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to be restricted to cases similar to the one before the Court ; 
otherwise, there would be no distinction between a mere 
power of appointment, and a power coupled with a trust. 
By the will in that case, the testator gave to his son his 
estate, upon the special trust, for the benefit of his family, 
&e., and that he would devise the same “ ¢o al/, or any 
child, or children of his,” &e., as .he might see fit. The 
legatee died without making the appointment. It cannot 
be doubted, that though there was an express trust, yet the 
power of selection, as to the objects, was left to the discre- 
tion of the legatee, and in the exercise of this undoubted 
discretion, had he left the estate to one child, the devise 
would have been good, and no Court could have disturbed 
it. It would have been within the principle recognized in 
Kemp vs. Kemp, 5 Vesey, 856;°Thomas vs. Thomas, 2 
Vern., 443; 1 P. Wm., 149; 1 Atk., 389; 5 My. & Cr., 72. 
The Court, by its decree, distributed the estate equally 
among the children, upon the principle (it is to be suwppo- 
sed) laid down ‘in the above authorities, that when 
thére appears a general intention in favor of a class, and a 
particular intention, in favor of individuals of a class, to 
be selected by another person, and the particular intention 
fails from that selection not being made, the Court will 
carry into effect the general intention in favor of the class. 
§ 2 White & T. Lead. Cases, 345. Nothing can be ex- 
tracted from this case which we have been induced to no- 
‘tice, beyond a mere obiter. dictum of the Chancellor, in 
favor of complainant. 

But it is contended by one of the counsel, that the por- 
tion of the estate loaned by Mrs. Lines to complainant, is 
tHusory, and that it being an improper execution of the 
power, the Court will control it. The leading cases relied 
on in support of this position, are Kemp vs. Kemp, 5° Ve- 
sey, 556, and Gower vs. Mainwaring, 2 Vesey R., 87. If 
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this estate was given to Mrs. Lines for life, with the power 
to “ devise it to her children as she should think proper,” 
as in the first case, and the question was, as to the exercise 
of this power, it would present a very different case from 
the one before us, The devise would be mandatory accor- 
ding to the English Courts, and, we might feel bound to 
consider it a trust, for the benefit of all the children, and 
a gift to one, of a nominal amount, would be dusory, 
They would be entitled to a substantial, if not an equal 
share; first, because there would be no counter equity, to 
repel such a disposition, but a superior equity in favor of 
it; second, the devise should be executed in good faith, 
with equity and good conscience, and in that case equity 
would be equality. itis upon this principle, that the ex- 
ecution of powers, when coupled with a trust, as in both 
the cases referred to, as well as Knight vs. Yarborough, 1 
Gilmer’s Va. R., 27, have been held by the Courts to be 
illusory. But in all these cases, the execution of the power 
was suspended by a life-estate. While in the case before 
us, the power to be exercised is to take effect, if at all, du- 
ring the existence of the life estate, and to its destruction. 

It cannot be denied, but that the English Courts have 
assumed jurisdiction even over discretionary. powers. And 
in this view, there is nothing in this doctrine of dlusory 
appointment, which commends itself to the favorable con- 
sideration of this Court, and we feel but little disposition 
to adopt a rule which is never mentioned, but with dis- 
trust, as to its soundness, and regret that it ever was es- 
tablished. Butcher & Gooday vs. Butcher, 9 Vesey R., 
381-391. It is a mistake, that the doctrine flows from a 
trust, or is connected with it. In the case of discretionary 
powers, there is no principle to guide a Court, in deter- 
mining when an appointment is illusory, and when it is 
not. The rule itself is founded upon no principle. It is 

11 








DL 
bo 


SUPREME COURT, 





Lines vs. Darden and Wife.—Opinion of Court. 








an arbitrary one, subject to no restraint or limitation. It 
is going very far, to say that the exercise of the power, 
which a testator has reposed in the honesty, good faith, 
and discretion of another, shall be controlled by the Court, 
It is fair to conclude, that the testator had no fixed pur- 
pose of his own, and to control the judgment of the donee, 
is to do violence to the intention of the testator, and leave 
the exeeution of the power, to the discretion of the Court 
who tries the case ; and that of itself, is a sufficient answer 
to the soundness of the doctrine. See Fronty vs. Fronty, 
Bai. Eq. R., 517. . 

The Court cannotshut its eyes to the fact, that in the ex- 
ercise of this power, Mrs. Lines has loaned property to the 
complainant and wife, and offered to extend to them ad- 
ditional aid. This was declined by the complainant in the 
first instance, because he did not require it. When he 
became embarrassed, and the offer was renewed, he refu- 
sed all assistance less than his full portion, but which he 
did not define, claiming as aright, what he was entitled 
to as a favor. 

In every aspect of the case, we are satisfied the decree 
of the Court below is erroneous, and that the testator in- 
tended to repose in his daughter a discretionary power, as 
to any advancement to be made to her children—that they 
are bound by an exercise of that discretion, and that this 
Court cannot control it. 

Per curiam. Let the decree of the Court below be re- 
versed, and the bill be dismissed. 

Nore.—A petition for a rehearing was filed by the appellees in this cause, but 


because of the incompetency of one of the Judges to sit on the motion, it was 
continued until the next term, 
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Exten A. Brocktnprovert, ADMINISTRATRIX OF WILLIAM 
II. BrockensroveGn, DECKAsED, APPELLANT, vs. ANN W. 
CampsBeELL, ADMINSTRATRIX OF Joun W. CAMPBELL, DE- 
CEASED, APPELLEE. 


1. The Statute of Limitations of five years, is not @ good plea in bar to an action 
under the Statute 30 Car. 2 ¢. 7, (explained and made perpetual by the St. 
4 Wm. & Ma,, ec. 24, s. 12,) against the executor, or administiator of an ex- 
ecutor or administrator, for a devastavit committed by the latter in the ad- 
ministration of the estate of the first testator or intestate; such actions not 
being grounded on any contract, or lending ; and being founded on the Stat- 
ute aforesaid, which is a speciality. 

2. In actions under the Statute aforesaid for a devastavit, it is not necessary that 
a judgment should be previously obtained against the executor or adminis- 
trator who has committed the waste, ascertaining assets in hand applicable 
to the plaintiff's debt; and therein such action differs from the action for 
devastavit at common law against Executor or administrator for waste com- 
mitted by himself. 


This cause was brought up by appeal from a judgment 
of the Circuit Court of Leon County, Hon. J. Wayrzs Ba- 
KER presiding. 

Ann W. Campbell, administratrix of John W. Camp- 
bell, deceased, brought an action of debt against Ellen A. 
Brockenbrough, administratrix of William A. Brocken- 
brough, deceased, on a judgment recovered in 1840, in the 
Superior Court of Franklin County, against William H. 

3rokenbrough, as executor of Samuel Simpson, deceased. 
The declaration sets forth the judgment, and alleges a de- 
vastavit committed by William H. Brockenbrough, as ex- 
ecutor of Simpson. 

The defendant in the Court below pleaded, 1st, Non de- 
tinet ; 2d, That her intestate had, in his life time, fully 
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administered the assets which were of Samuel Simpson, 
deceased ; 3d, Plene administravit by defendant of the 
assets of William H. Brockenbrough, deceased ; and 4th, 
The Statute of limitations. The plaintiff took issue on the 
first plea, traversed the second and third pleas, and replied 
to the fourth, that when the cause of action accrued, and 
until the institution of this suit, her intestate, and she, af- 
ter the death of her intestate, were out of the County and 
beyond the State, to-wit : in the State of Alabama. 

To this replication, the defendant demurred, and the 
Court overruled the demurrer, adjudging the said plea of 
the statute of limitations to be insufficient. The cause was 
submitted to a jury, who finding the issues in favor of the 
plaintiff, judgment was rendered against the defendant, 
upon the verdict returned by the jury. The Supreme Court 
~ was asked to review the judgment of the Circuit Court on 
the demurrer to the replication to the fourth plea. 


Forward & Towle, for appellants. 
T. Baltzell, and A. Z. Woodward, for appellee. 


THOMPSON, Justice, delivered the opinion of the 
Court. 


The first point presented for the consideration and decis- 
ion of the Court, is, the propriety of the judgment of the 
Circuit Court, in overruling the plea of the statute of lim- 
itations, of five years, pleaded by the plaintiff in error, in 
that Court. 

- The provision of the act of limitations, of Nov. 10, 1828, 
which is claimed to be applicable to this case, and on which 
the plea is based, is in the following terms, that “all ac- 
“tions of assumpsit, or debt, grounded upon any lending 
“or contract without specialty, &c., shall be commenced 
**and sued within the time and limitation of five years :” 
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and the present action was brought against the plaintiff 
in error, for a devastavit, alleged to have been committed 
by her intestate, in the administration of the.estate of one 
Simpson, of which he was the executor. . This provision 
of our statute is identical with that of the British statute 
of 21 Jac., 1 ¢. ib., under which it has been correctly held, 
that such cases only are within the provision thereof, as 
are grounded upon a contract in fact, and without spe- 
cialty. Hodsden vs. Harridge, 2 Wms. Saund. R., 65-67. 
In the case cited, which was an action of debt upon an 
award of arbitrators, the Court held, that it was not 
founded upon any lending or contract, but was a debt 
ex quasi contractw, according to the civilians, for which 
the law gives an action of debt, although there is no con- 
tract between the parties. See also Pease vs. Howard, 14 
Johns. R., 479. 

It is urged with some earnestness, that the evidence of 
a contract is to be found in the oath required by law, of 
executors, on obtaining letters testamentary, faithfully to 
administer the estate committed to their charge, and to 
pay the debts thereof, so far as the assets will extend ; and 
that this is to be considered as having been made with all 
the creditors of such estate. It must, however, be obvi- 
ous, that although by this oath, the executor assumes an 
obligation, under the most solemn sanction, to apply the 
assets of his testator, in a due course of administration, yet 
highly artificial must be the reasoning which can deduce 
this to be a contract, within the letter or spirit of the sta- 
tute, if, indeed, it be possible to do so, without wresting 
the language of the statute, from its fair and legitimate 
meaning. In the case of Hodsden vs. Harridge, before 
cited, where the parties had by express agreement, each 
with the other, submitted the matters in difference between 
them to the award of an arbitrator, yet an action of debt 
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upon the award was not considered within the statute, the 
debt being simply guast ex contractu. The existence of a 
contract. in fact, in the case cited, might have been con- 
tended for with much‘more show of reason than in the case 
before the Court. 

The citation of Bathurst’s case, 2 Vent. R., 40, and other 
authorities to the same effect, do not decide that a devas- 
tavit is a simple contract debt, in point of fact, but merely 
that it is in the nature of a simple contract debt; and that 
in the order of payment of debts of a decedent, its grade 
or rank is not of any higher dignity. But if it were capa- 
ble of perfect demonstration, that the action was founded 
upon a contract in fact, and therefore within the class to 
which the limitation is to be applied, yet it would not avail 
the plaintiff in error, unless it was without specialty, for 
specialties are in terms excepted from the operation of the 
statute. As in debt for arrearages of rent, if upon a parol 
demise, it is barred by the limitation of five years ; but if 
it is reserved by deed, which is a specialty, it is not. See 
2 Wms. Saund. R., 64; 2 Keb. R., 464. 

Conceding that in the present action, the judgment de- 
clared on, is but matter of inducement, and that the devas- 
tavit alleged, is the foundation of the action, yet the action 
is grounded on a specialty, viz: statutelaw. By the rules 
of the common law, a devastavit committed by an execu- 
tor or administrator, was a personal tort, and came within 
the maxim of actio personalis moritur cum persona, and 
the creditor was without remedy. But by the statute 30 
Car., 2 c. 7, explained and made perpetual by the 4 & 5 
Wm. & Mary, c. 24, $12, the executors and administrators, 
whether rightful, or of their own wrong, who shall waste or 
convert to their own use, the estate of their testator or in- 
testate, shall be liable and chargeable, in the same manner 
as their testator or intestate would have been, if they had 
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been living. Thus, this action is‘ grounded upon statute 
law, which is a specialty, and so excepted by the express 
terms of the statute of limitations, 

This view of the case, is in perfect analogy with that of 
the action of debt for an escape. At common law, the 
remedy for an escape out of execution, was an action on 
the case, in which the creditor recovered such damages as 
a jury might be inclined togive, But the statutes Westm, 
2, e. 11, and 1 Ric. 2, c. 12, gave an action of debt against 
the sheriff or gaoler, to recover at once the sum for which 
the prisoner was charged in execution. In.Jones ys, Pope, 
1 Wms. Saund, R., 37, (which was an action of debt for 
such an escape out of execution, upon the plea of the stat- 
ute of limitations,) it was held, that the statute giving the 
action was a specialty, upon which the action is grounded, 
and therefore, clearly out of the words and intention of the 
statute of limitations. 

The same principle of decision was applied by Judge 
Story to an action of debt against a stockholder of a bank, 
under the provision of the charter imposing a personal re- 
sponsibility upon the shareholders for the bills or notes of 
the corporation, in case they should be dishonored. Upon 
the plea of the statute of limitations, he held that the New 
Iiampshire act, (which in this respect, like that of Florida, 
is a transcript of the 21 Jac., 1c. 16) did not apply as a 
bar to an action of debt upon such statutable provision ; for 
it is not a lending or contract, and only by the utmost 
straining, can it be asserted that it is a case arising gwasé 
ex contractu. Ue further held, that the action was foun- 
ded on a statute, which the law deems for this purpose a 
specialty, and for this reason also, the plea was bad. Bul- 
lard vs. Bell, 1 Mason’s Rep., 288-9. 

The only reported case found, after a careful examina 
tion, in which the question, whether an executor or admin- 
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istrator can set up the statute of limitations as a defence to 
an action against him for a devastavit, has been directly 
presented and decided, is that of Williams vs. Freeman, 
in 7 Watt & Serg. R., 359. The statute of Pennsylvania, 
like that of Florida, is in this particular, a transcript from 
the British statute of 21 Jac. 1 c. 16, and in the case cited, 
it was determined that there was no bar, because the ac- 
tion was not grounded upon any lending or contract, and 
because it was founded on the judgment, which was a spe- 
cialty. The action, however, was against the administra- 
tor, for his own waste, and upon a judgment against him 
for assets in his hand. 

This Court is satisfied that the fourth plea of the plain- 
tiff in error, and the matters and things therein contained, 
presented no sufficient bar to the action of the plaintiff be- 
low, and that the judgment of the Circuit Court thereon 
was correct. 

Upon the question made and argued at the bar, whether 
the judgment set forth in the declaration, is one ascertain- 
ing assets in the hands of the executor of Simpson, or is a 
judgment for assets im futuro, the Court does not in this 
case, find it necessary to decide. The judgment entry de- 
clares that the sum recovered is “ to be levied of the goods 
and chattels, lands and tenements of said deceased, that 
may or have come, into the hands of the said executor to 
be administered ;” and to say the least, is sadly deficient 
in that certainty and precision which should characterize 
a common law judgment. It would seem as if it were de- 
signed to amalgamate and embody into one judgment, 
the effect of two distinct legal judgments upon the same 
cause of action ;—to secure the assetsin hand, and at the 
same time to reach over and cover those which may be 
acquired in futuro. This may be done where the assets 
in hand are not co-extensive with the debt recovered, the 











TERM AT TALLAHASSEE, 1853. 89 





Brockenbrough’s Adm’x. vs. Campbell’s Adm’x.—Opinion of Court. 








amount in hand, being previously ascertained, and a judg- 
ment for that sum awarded, and for the residue guando 
acciderint ; but in this entry, there is no precise sum as- 
certained, and if it is to be regarded as a judgment of as- 
sets, it must cover the amount of the debt recovered, while 
at the same time, and to the same extent, it claims to look 
to assets thereafter to be received, which it is considered 
presents an incongruity. 

There is a very wide distinction between the legal effect 
of these two classes of judgments; in the one case, it is 
conclusive evidence of assets in possession to satisfy the 
amount of the sum recovered; and in the other case, it is 
equally conclusive upon the creditor, that the executor or 
the administrator has, up tothe time of the judgment, fully 
administered the estate in his hands. The parties have, 
however, by common consent, it seems, considered it as a 
judgment for future assets ; the plaintiff below has substan- 
tially, so counted upon it in the declaration, and the de- 
fendant pleaded thereto, that her intestate, in his lifetime, 
had fuily administered the estate of Simpson, on which is- 
sue was joined, and submitted to the jury ;—a plea which 
would have been altogether inadmissible, if the judgment 
had been one for assets in hand, and so counted upon. 2 
Was. on Ex’rs., 1224, (Phil. Ed., 1832.) Notwithstanding 
any doubt which might exist in satisfactorily ascertaining 
the character of this judgment, if the question had been 
material to the decision of this case, the Court would have 
been strongly inclined to adopt the interpretation put upon 
it by the parties, as expressed in the pleadings, and held 
it to be a judgment of assets quando aceiderint ; for, to 
consider it otherwise, might be productive of great injus- 
tice in cutting off the inquiry as to the administration of 
the assets of the estate of the first testator, and thus tend 
to fix a devastavit upon the executor conclusively, when it 
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is questionable if the judgment entry was designed to have 
such effect ; and because this action arises ex maleficio, 
the proof to convict the party should be at least free from 
doubt. 

If the action had been against Mr. Brockenbrough, the 
executor of Simpson, in his lifetime, for a devastavit com- 
initted by himself, then the question of the character of this 
judgment would have been most material ; the action could 
not have been sustained, unless the judgment had ascer- 
tained assets in his hands ; and the cause of action laid in 
the declaration, would have been fatally defective unless 
such a judgment should have been alleged. But in an ac- 
tion against the executor, or administrator of an executor 
or administrator, under the statute of 30 Car., 2 c. 7, as ex- 
plained and made perpetual by the 4 Wm. & Mary, c. 24, 
§ 12, for a devastavit committed by the first exeeutor or 
administrator, such as this is, such allegation and proof is 
wholly unnecessary. The distinctions between these two 
actions are thus summed up by Serg. Williams, in his note 
(8) to the case of Wheatley vs. Lane, 1 Wms. Saund. R., 
219e: ‘ By what has been said, it appears that there are 
‘these distinctions between an action against the executor 
“himself upon a judgment suggesting a devastavit by him, 
‘and one against the executor of an executor, suggesting 
“a devastavit by the former executor. I. In the former 
** case, the action is in the debet et detinet, and the judg- 
** ment is de bonis propriis, but in the other, the action is in 
“the detinet only, and the judgment is de bonis testatoris. 
**9. The former action can only be brought upon a judg- 
‘“‘ ment previously obtained against the executor de bonis 
** testatoris, or where he is made a party to a judgment 
“‘ against a testator by scire facias ; but in the other, an 
“action may be brought in every case, where the execu- 
* tor, in his lifetime, was in any way guilty of any aet 
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“which amounts in law to a devastavit, such as exhausting 
“‘the assets by payment of debts of an inferior degree be- 
“ fore these of a superior, or the like. And lastly, in the 
** former case, the executor cannot plead plene administra- 
“ait, but in the latter case, such plea is proper.” See 
also, opinion of this Court, in Gregory vs. Harrison, 4 
Florida Rep., 78-79 ; Sibley vs. Williams, 3 Gill & John. 
R., 52. In this case, therefore, the character of the judg: 
ment was only important as evidence ; as a judgment of 
assets in hand, it was evidence that the executor of Simp- 
son had assets at the time, which could not be contradic- 
ted ; as a judgment of assets in futuro, it was evidence 
only of the debt due by the estate of Simpson, and that 
there was then nothing in hand to pay and discharge it. 
As there was a plea that the executor of Simpson had fully 
administered that estate in his lifetime, and an issue thereon 
submitted to the jury, and no bill of exceptions showing 
what evidence was offered under such issue, we must pres 
sume that the verdict thereon was founded on sufficient 
and proper evidence. 

Another ground of error has been assigned, viz: that 
the declaration is defective, but as no specific error has 
been pointed out, and the Court, upon examination, has 
not been able to discover any, we conclude it is, sufficient. 
There is no error in the record of the judgment ande«pro- 
ceedings of the Circuit Court, and the judgment therein 
must be affirmed with costs, 

Judgment affirmed. 
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Farisu Carter, Pramtirr 1 Error, vs. Arcniarp T. 
Bennett, Derenpant tn Error. 


‘ 


1, The Supreme Court of the United States has, under the laws of Congress, 
appellate jurisdiction over certain decisions of the State Courts. 

2. A writ of error to the Supreme Court of a State, has the same effect as if the 
judgment or decree complained of had been rendered or passed in a Circuit 
Court of the United Stater. 


3. A writ of error to a State Court, if sued out within the time and with the for- 
malities required in cases of writs of error to the Cireuit Courts of the Uni- 
ted States, operates iu like menner as a supersedeas, and stay of execution: 


This was a rule nist on the Clerk, to shew cause why he 
~ should not be required to issue execution on the judgment 
rendered in this cause. The answer of the Clerk is embra- 
ced in the opinion of the Court. 


W. G. I. Davis, for the motien. 
J. T. Archer, contra. 


ANDERSON, Chief Justice, delivered the opinion of 
the Court. 


To a rule to nist shew cause why said rule should not be 
made absolute, requiring the clerk to issue execution on 
the judgment heretofore rendered in this case, the clerk 
has responded as follows : 

In answer to, the rule nisi granted in this cause on the 
5th day of January, A. D. 1858, requiring the clerk of this 
Court to shew cause why a rule absolute should not be 
granted commanding him to issue execution in this cause, 
i, John P. K. Savage, shew as follows : 
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That on the 29th day of January, 1852, and within two 
days (Sunday exclusive) after the pronouncing of the said 
judgment in the above entitled case, the said Farish Car- 
ter sued out a writ of error to the Supreme Court of the 
United States, under the 25th section of the Judiciary act 
of Congress of 1789, for the purpose of removing said cause 
to said Supreme Court, on the allegation of certain errors 
in the judgment and proceedings of this Court, and that 
on the 30th day of the same month of January, and within 
ten days (Sunday exclusive) after pronouncing said judg- 
ment in this Court, filed a copy of the said*writ of error in 
my office. 

And on the 3d day of February, A. D. 1852, the said 
Farish Carter tendered to the Hon. Walker Anderson, 
Chief Justice of this Court, his bond, with sureties, in the 
penalty of fifty thousand dollars, conditioned to prosecute 
said writ of error to effect, and to answer all damages and 
costs in case he should fail to make good his plea. Which 
said bond was on the 5th day of the last mentioned month 
of February, approved by the Honorable Walker Ander- 
son, Chief Justice, as good and sufficient ; who thereupon 
directed said bond to be filed in this office, and allowed 
and signed a citation, as provided by law. And this re- 
spondent, deeming said proceedings in error to operate as 
a supersedeas upon the further execution of the judgment 
of this Court, did not issue execution thereon. 

JOHN P. K. SAVAGE, 
Clerk of the Supreme Court. 

Upon this state of facts, the Court is required to decide 
whether the writ of error sued out by the defendant in ex- 
ecution, in the manner stated by the clerk, shall operate as 
a supersedeas. We do not understand that any doubt is 
expressed as to the right of the plaintiff in error to have 
his writ, or that the appellate jurisdiction of the Suprem® 
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Court of the United States over the decisions of the State 
Court, (restricted as it is to the examination of a few spe- 
cified questions) extends to the case before us. 

It seems to be conceded, that this case involves one of 
the questions reserved by the Constitution and laws of the 
United States, for the revisory jurisdiction of its own Su- 
preme Court. But it is contended that the writ of error, 
though sued out in conformity to the acts of Congress, and 
accompanied by the circumstances set forth in the answer 
of the clerk, cannot have the effect of arresting the final 
process of this Court upon its own judgment. 

The constitutionality of the 25th section of the Judiciary 
Act of 1789, which gives to the Supreme Court of the Uni- 
ted States, the right to re-examine the judgments and de- 
crees of the State Courts, in certain specified cases, was at 
an early day strenuously contested. In Martin vs. Hun- 
ter, 1 Wheaton, 304, the counsel for defendant in error, 
contended that the appellate jurisdiction of the Supreme 
Court was limited by a true construction of the Constitu- 
tion to proceedings in the interior national judicatories. 
But the validity of the law was ably vindicated and fully 
maintained by the Supreme Court. In a subsequent case 
—that of Cohens vs. the State of Virginia, 6 Wheaton, 264— 
this decision was amply and explicitly confirmed, and the 
appellate jurisdiction of the Court in this form, has been 
repeatedly exercised and is now regarded as definitely 
settled. 

The appellate jurisdiction of the Supreme Court over 
certain decisions of the State Courts, being thus rightfully 
derived from the laws of the United States, we must ne- 
cessarily look exelusively to those laws for the mode of its 
exercise, as well as its extent. The right to re-examine, 
necessarily implies authority to regulate the mode in which 
the right shall be exercised. And to solve the question 
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presented to us, we have, therefore, but to look to the laws 
of the United States, which regulate the mode in which 
writs of error shall be sued out, and which define their op- 
eration and effect. 

The 25th section of the Judiciary Act .of 1789, which 
gives the writ of error from the State Courts, provided that 
a final judgment or decree in such Courts in certain spe- 
cified cases, *‘ may be re-examined and reversed or affir- 
“med in the Supreme Court of the United States, upon a 
“ writ of error, the citation being signed by the Chief Jus- 
“ tice, or Judge, or Chancellor of the Court, rendering or 
“ passing the decree or judgment complained of, or by a 
* Justice of the Supreme Court of the United States, in 
“ the same manner and under the same regulations, and 
* the writ of error shall have the same effect, as if the 
‘ judgment or decree complained of had been rendered or 
* passed in a Circuit Court.” 

If this law is in consistency with the Constitution, as has 
been repeatedly decided by the Supreme Court, and as is 
acknowledged by the universal acquiescence of the State 
Courts, it only remains for us to inquire, what effect a writ 
of error sued out of a Circuit Court, in the mode, and with 
the circumstances set forth in the clerk’s answer, would 
have upon the judgment or decree complained of # 

The 22d section of the Judiciary Act prescribes the mode 
in which a writ of error shall be sued out of a Circuit Court, 
and the 23d section defines its effect. The 22d section re- 
quires that there shall be annexed to, and returned with 
the writ of error, ‘‘ an authenticated transcript of the rec- 
ord, and assignment of errors, and prayer for reversal, with 
a citation to the adverse party.” ' The citation which is 
thus made a necessary part of the writ, shall not be signed 
by the Judge or Justice until he has taken good and suffi- 
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cient security that the plaintiff in error shall prosecute his 
writ. 

The 23d section, which defines the effect of a writ of er- 
ror, enacts “ that a writ of error’as aforesaid, shall be a 
‘‘ supersedeas and stay of execution, in cases only where 
*‘ the writ of error is served by a copy thereof being lodged 
* for the adverse party in the clerk’s office where the rec- 
*‘ ord remains, within ten days (Sundays exclusive) after 
“rendering the judgment or passing the decree com- 
* plained of.” . 

The 25th section declares, that a writ of error from the 
State Courts, shall have the same effect upon the judg- 
ments and decrees of those Courts, as it would have upon 
the judgments and decrees of the Circuit Court, if sued 
out from that Court, and the 23d section declares, that in 
this latter Court, it shall be a supersedeas and stay of ex- 
ecution, if sued out within a certain time and with certain 
formalities, and therefore, by virtue of the 25th section, 
the writ, if sued out in like manner from the State Courts, 
shall be in like manner a supersedeas and stay of execu- 
tion there. This conclusion is inevitable from the language 
used in the respective sections of this act. That we have 
not been led aside from the true intent and purpose of 
these provisions by an adherence to the literal terms of the 
act, is apparent from a consideration of the duty imposed 
upon the Chief Justice of a State Court when he is called 
upon to sign the citation. As “the same regulations” are 
prescribed by the act for writs of error from the State Courts, 
as for those from the Circuit Courts, it follows, that the 
Chief Justice of the State Court, in signing the citation, 
must abide by the regulations or rules laid down for the 
Judges of the national Courts. Now, these latter are re- 
quired in terms by the act of 1789, upon signing a citation, 
‘to take good and sufficient security, that the plaintiff in 
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“ error shall prosecute his writ,” &c. A subsequent act, 
approved December, 1794, enacts, “ that the security to be 
“required and taken, on the signing of a citation on any . 
“ writ of error, which shall not be a supersedeas and stay 
‘Sof execution, shall be only to such an amount, as in the 
“ opinion of the Justice or Judge taking the same, shall be 
“‘ sufficient to answer all such costs as upon an aftirmance 
“ of their judgment or decree, may be judged or decreed 
‘to the respondent in error.” 

We might justly infer from this provision, that in other 
cases, the security to be required and taken should be of a 
larger amount, but we are not left to uncertain conjecture 
upon this point. The Supreme Court, in adjusting the 
duty of Judges in this particular, said in an early case, (9 
Wheat., 553,) “‘ when the writ of error is sued out and ser- 
ved within ten days (Sundays exclusive) after judgment, 
so as to make it a supersedeas, the penalty of the bond 
must be in a sufficient sum to secure the amount depending 
upon the decision of the appellate Court.” 

We learn in this case from the return of the clerk, that 
the Chief Justice of this Court, adopting, as we have no 
doubt it was his duty to do under the provisions of the 25th 
section of the Judiciary Act, the rules and regulations pre- 
scribed for the Judges of the national Courts, did require 
and take from the plaintiff in error, a bond for more than 
double the amount of the sum for which judgment had been 
rendered. Why was this required of him, if the writ of 
error was not to operate as a supersedeas? There can be 
but one reply to this inquiry, and that is, that as the writ 
was to be sued out in the two judicatories, 7m the same 
manner and under the same regulations, so it was to have 
the same effect in both. 

The conclusions at which we have arrived are so obvi 
ously deducible from the terms of the Judiciary Act, and 
13 
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are so well fortified by the reason and purposes for which 
writs of error are given in all Courts, and are so strongly 
sanctioned by analogies found in the practice of our Courts, 
that we would not have argued them at length, had not 
this motion been pressed with great zeal by the counsel for 
the respondent in error, and had not the views which he 
endeavored to impress upon the Court been to some extent 
sustained by the opinion of an eminent lawyer lately de- 
ceased, as expressed in a manuscript letter read to the 
Court. 

It was evident, we think, that the opinion thus expres- 
sed, was given upon first impressions, without an exami- 
nation of the question, and at all events our minds have 
been led irresistibly to an opposite conclusion, in spite of 
the authority of his great name. 

It appearing to the Court, from the answer of the clerk, 
that the plaintiff in error has fully complied with the re- 
quirement of the 23d section of the Judiciary Act, to make 
his writ a supersedeas and stay of execution, it is the 
judgment of this Court, that the motion to make the rule 
upon the clerk absolute, be denied, 
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Lowe. Hotsroox, Appetiant, vs. T. Lane Betton, anp 
Joun I’. Hieas, AprELiees. 


1. A purchaser uader an execcutory contract,in possession of the premises, has 
an interest, which is the subject of mortgage or sale, and which is devisable 
and descendible as his real estate. 

2. H., a vendor, and L.,a vendee, agreed to rescind a contract of sale, the former 
paymg to the latter the value of the property over and above the amount 
remaining due, and the latter surrendering the contract. L., prior to this 
agreement, being in possession, executed a mortgage on lis equity, to B- 
which had been duly recorded, and was outstanding at the time; of whieh, 
however, H. had no actual notice. Hetp, that this rescision did not affect 
or impair the rights of B,, the mortgagee, and that he was entitled to a fore- 
closure and a sale of the property in the possession of H. Hetp, further 
that H.should be considered in the light of a subsequent purchaser, and that 
as a consequence, the record of the mortgage to B., was sufficient notice to 
him of its existence. 

3. In such a case, where the first note secured by the mortgage to B. was paid 
by, and assigned to H., it would be fruitless to apply the proceeds of prop- 
erty which he owned, to the satisfaction of the note thus paid, unless the 
property was inadequate to pay more than this note and the amount due 
under the contract of purchase atthe time of its rescision. 


This is an appeal from a decree of the Circuit Court for 
Leon County, Hon. J. Wayles Baker, presiding. 

The appellees, Betton & Higgs, filed their bill in the 
Court below, for the foreclosure of a mortgage given to 
them by Walter F. Lloyd, on a certain lot and premises in 
the city of Tallahassee. 

In 1843, Walter F. Lloyd entered into a contract with 
Call & Walker, for the purchase of the lot in question, the 
latter agreeing to make a good title to the premises when 
the former should complete the payments of the purchase 
money. 
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Prior to this contract, Call & Walker had executed a 
mortgage on the premises, which was outstanding at the 
time of the agreement with Lloyd. Early in the year 1844, 
Holbrook, by an arrangement with Call & Walker, and 
with the consent of Lloyd, acquired a transfer of the mort- 
gage referred to, and received a conveyance of the equity 
of redemption from Call & Walker, agreeing to perfect the 
contract which had been entered into between Call & 
Walker and Lloyd. At the Spring term, 1844, of the Su- 
perior Court for Leon County, Holbrook, on a proceeding 
instituted against Call & Walker, on the mortgage, ob- 
tained, by consent, a decree of strict foreclosure, and on a 
statement of the account between Call & Walker and 
Lloyd, then made, there was found to be due by Lloyd, 
under his contract, aforesaid, the sum of $2,428 21. It was 
~ then agreed between Holbrook and Lloyd, that on the pay- 
ment of this sum, with interest, in three annual instalments, 
on the first days of January of the years 1845, 1846, and 
1847, the decree of foreclosure aforesaid, should be trans- 
ferred to Lloyd, so as to vest in him all the title held by 
Holbrook. In February, 1846, Lloyd mortgaged the lot 
to the appellees to secure the payment of two promissory 
notes, each for the sum of $1,156 95, with interest from 
date at eight per cent. per annum, one payable eighteen ; 
months and the other three years after date. In February, } 
1847, after the mortgage to appellees had been executed 
and delivered, and recorded in the office appointed by law 
for the registration of deeds and mortgages, it being ascer- 
tained that Lloyd was in arrear to Holbrook, and owing 
for principal and interest upon said contract of purchase, 
the sum of $1150 76, and being unable to pay this balance, 
it was then agreed between them, that Lloyd should “ val- 
ue on the house of Holbrook in New York,” for the value 
of the lot and improvements, over and above the amount 
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des thereon for the purchase money, and should surrender 
or cancel his contract of purchase. Accordingly, Lloyd 
surrendered said contract and drew on Holbrook & Nelson 
of New York, to the amount of $3143 50,’ which drafts 
were honored and paid by Holbrook. In August, following, 
Higgs, one of the appellees, being in New York, applied 
to Holbrook to cash the note given by Lloyd, as aforesaid, 
payable eighteen months after date, and informed him for 
the first time, that he held the mortgage referred to. THol- 
brook, after some hesitation, advanced the amount due on 
the note, and took it with an assignment endorsed thereon 
to Holbrook, Nelson & Co., without recourse. This, it is 
alleged, was the first time that Ilolbrook. knew or heard of 
the mortgage to appellees. 

It further appears that the property conveyed in the 
mortgage to appellees, is described “ as all that part of lot 
‘**number one hundred and seventy-one in the original plan 
“of the city of Tallahassee upon which the brick building 
“occupied by Lloyd is situated, fronting twenty-five feet 
‘on Monroe street, more or less, and running back sixty- 
** five feet,” which description covered by its terms only a 
portion of the premises included within the terms of the 
original contract of purchase by Lloyd. The contract of 
purchase, includes within its terms, twenty-two feet of lot 
number one hundred and seventy, fronting on Monroe 
street, and only ecght feet of lot one hundred and seventy- 
one. 

The second note due by Lloyd to appellees being unpaid, 
this proceeding was instituted, and the Court below decreed 
a foreclosure of the mortgage, and directed a sale of the 
property to pay the amount due. From this decree Ilol- 
brook appealed. 
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D. P. Hogue and M. D. Papy, for appellant. 


1. The appellant, Holbrook, was the legal owner of the 
premises in controversy, by obtaining the transfer of the 
mortgage held by the Union Bank, and a conveyance of 
the equity of redemption by Call & Walker, the mortga- 
gors. 

2. Holbrook was the legal owner by the decree of strict 
foreclosure in the case instituted by him on the mortgage 
given to the Bank, which decree was entered by consent 
of the mortgagors, and the property received in full satis- 
faction of the debt secured by the mortgage. 4 Stewart & 
Port, 138. 

3. The record of a mortgage is no notice to a prior in- 
cumbrancer, but only to a subsequent purchaser. There- 
fore the record of the mortgage from Lloyd to Higgs was 
no notice to Holbrook. 1Sanford, 419; 3 ib., 193; 2 Bar- 
bour, 151; 7 Cranch, 34. 

4. If Higgs desired to influence the action of Holbrook, 
the holder of the legal title, in his subsequent transactions 
with Lloyd, by which the contract, of purchase was sur- 
rendered, he should have given to Holbrook actual notice 
of the existence of his mortgage. 1 Sanford, 419; 3 ib., 
193; 2 Barbour, 151; Law Rep., 445. 

5. In the absence of actual notice, the prior incumbran- 
cer or person holding the legal title, is not bound to act in 
reference to the rights or equities which may exist in favor 
of a subsequent incumbrancer. 

6. Where the answer of a defendant is responsive to the 
bill, it must be taken as true, unless contradicted or dis- 
proved by two witnesses, or one witness with corrobora- 
ting circumstances. The answer of Holbrook, therefore, 
in those parts which are responsive to the bill, must be 
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taken as true, because it is uncéntradicted by competent 
and sufficient testimony. 1 Paige, 239; 3 Wend., 532. 

7. The testimony of Lloyd is incompetent to disprove 
the statements in Holbrook’s answer. 1. Because he is a 
party to the suit. 2. Because he is directly interested in 
the deceree to be rendered in this cause, 3 Paige, 368; 
2 Wheat., 380; 4 Florida, 481. 

8. The mortgage to Higgs only covered eight feet of the 
ground upon which the store mentioned in the pleadings, 
stands. It cannot be supposed to include more than its 
terms import. If Holbrook is considered in the light of a 
purchaser of Lloyd’s equity, which is contrary to the facts, 
then the registry of Higgs’ mortgage is notice to the extent 
of its contents, and no more. 1 John. Ch., 299; 18 John. 
Rep., 544. 

9. The payment to Higgs by Holbrook, in August, 1847, 
was the full value of his lien upon so much of the premises 
as is covered by his mortgage. 

10. The assignment of the note to Ilolbrook carried with 
it the mortgage given to secure it, and therefore Higgs can- 
not set up the mortgage in favor of the note still in bis 
hands, until the property embraced in the mortgage is ap- 
plied to the payment of the note assigned to Holbrook, and 
then only for such balance as may remain after such ap- 
plication. 2 Florida, 27. 





J. T. Archer, for appellees, 
SEMMES, J.: 


The true point upon which the merits of this case rests, 
is as to the effect of the rescision of the contract of pur- 
chase, and the subsequent payments or advances made by 
Holbrook to Lloyd, in consequence of that rescision. 

The complainants rest their case upon the following state 
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of facts :—In 1843, the defendant, Lloyd, went into the 
possession of certain real estate in Tallahassee, under a 
contract of purchase from Call and Walker, they having 
previously mortgaged the property to Hackley, who as- 
signed it to the Union Bank. The notes given by Lloyd 
were subsequently assigned to defendant, Holbrook, in ex- 
change for certain securities he held against Walker; and 
for the purpose of securing to Holbrook the payment of 
those notes, Call and Walker conveyed to him their equity 
of redemption, and induced the Union Bank to assign to 
him the mortgage deed. In 1846, Lloyd being still in the 
possession of the property, under the contract of purchase, 
executed the mortgage under which the complainants claim, 
and which was duly recorded. 

Whatever may have been the character or extent of Lloyd’s 
equity, previous to the assignment of Call and Walker’s 
mortgage to Holbrook, it is unnecessary to consider. It is, 
however, clear that after the assignment, and when Hol- 
brook had united in himself the legal and equitable title, 
and assumed the execution of the contract of purchase, he 
became, for all legal purposes, the vendor of Lloyd. 

At the time Lloyd executed his mortgage, he was not 
only in possession of the premises, free of rent, but, un- 
der the contract of purchase, had an interest in the land, 
the subject of mortgage or sale; an interest which was de- 
visable and descendible as his real estate. Craig vs. Les- 
lie, 3 Wheat., 577. 

It is insisted that the contract of purchase is to be con- 
sidered as a simple executory agreement, creating no 
charge on the land, or attaching to it in any manner as an 
incident. This is undoubtedly true at law, but equity con- 
siders the contract in a different and more favorable light, 
and, for many purposes, treats it as specifically executed. 
The vendee is regarded as the equitable owner of the prop- 
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erty, and, as land, it passes by descent to hisheirs. 1 Fonbl. 
Eq., Ch. 6, Sec. 9; 2 Story’s Eq. Juris., Sec. 790. Hol- 
brook, as the vendor of Lloyd, was bound to a specific per- 
formance of the contract. For his security, he had a par- 
amount claim on the land, by virtue of the vendor’s equi- 
table lien, and which would bind the estate, not only in the 
hands of the vendee, but his heirs, and those claiming un- 
der him. ‘From the time that Holbrook became the owner 
of the legal title, he held the same for the benefit of the 
purchaser, the trust attaching to the land. Green vs. Smith, 
1 Atk. R., 572; 6 John C. R., 402. And it is in view of 
his character as trustee, that he would be compelled to sur- 
render the title on the payment of the purchase money. 
Lloyd’s right, therefore, to mortgage this property, or con- 
vey it in any other mode, cannot be questioned. 

Undue importance, we think, has been given by counsel 
to the decree of strict foreclosure rendered by the Circuit 
Court, in 1847, against Call and Walker. The relative po- 
sition of Lloyd and Holbrook, as to their respective rights 
and liabilities, was not affected by this decree. Lloyd was 
no party to this proceeding, though the party in interest. 
In possession, and asserting his claim to the property by 
virtue of his contract with Holbrook, his equity was para- 
mount to any rights growing out of the mortgage debt, for 
had Holbrook obtained a decree for the sale of this prop- 
erty, in satisfaction of the debt, a Court of Equity would 
not have hesitated to enjoin the sale, upon the application 
of Lloyd. The Dill for forcelosure was against Call and 
Walker alone, and the decree could only vest the title as 
against the party to the suit ; but they had previously con- 
veyed their equity of redemption, and had no longer any 
interest in the property ; and their consent, entered of re- 
cord, surrendering the property in satisfaction of the mort- 
gage debt, impaired no one’s interest, and vested Holbrook 

14 
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with no additional right. The mortgage in the hands of 
Holbrook was in no manner available, except that it se- 
cured to him the legal title to the property. Lis purpose 
in procuring, through Walker, an assignment of the mort- 
gage, was not to keep it alive as a security for the debt, or 
to enforce at any time a collection of that debt, but solely 
with the view of obtaining the legal title, as a security for 
the payment of the notes given by Lloyd, undér the con- 
tract of purchase, and at the same time place himself in a 
position to perform his part of. that contract. By the as- 
signment of the mortgage, and the purchase of mortgagor's 
equity of redemption, Holbrook became in fact and in law 
as fully invested with the legal title as he could have de- 
rived under any decree of strict foreclosure. Whether by 
this union of the legal and equitable title, the mortgage 
debt became extinguished, it is of no consequence to con- 
sider. It is sufficient that the property in the possession of 
Lloyd, was not liable for the payment of the debt, or any 
part ofit. As totheagreemententered into between Lloyd 
and the attorneys of Holbrook, about the time this decree 
was rendered, it cannot affect the merits of this case in any 
way. It is not a substitution for the original contract of 
purchase, but is endorsed on it, and recognizes its validity. 
It secures to Lloyd, it is true, additional time for the pay- 
ment of the purchase money, Holbrook agreeing, on his 
part, to assign the decree on the payment of the notes. It 
was a mere change in the time of payment by Lloyd, with- 
out increasing or diminishing the liability of Holbrook. 
Up to this time, the relative position and the rights of the 
parties were in no manner changed ; Holbrook, holdingthe 
technical legal title in trust for his vendee ;—the complain- 
auts, the mortgage of Lloyd upon his equity, while he held 
the naked contract of purchase. Sometime after this, the 
contract of purchase was rescinded, and delivered up to 
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Holbrook, in consideration of his allowing Lloyd to value, 
on his house in New York, for the said lot and improve- | 
ments, over and above the sum of $1,150, then due on ac- 
count of the purchase money. In pursuance of this agree- 
ment, Holbrook honored the drafts of Lloyd to the amount 
of $3,143. It is insisted, in argument, that Holbrook, in 
this transaction, is not to be considered in the character of 
a purchaser of Lloyd’s equity, but that the payments made 
to Lloyd are to be regarded as advances made by Holbrook 
as a prior incumbrancer ; and unless he had actual notice 
of the complainants incumbrance, before these advances 
were made, he should be protected in a Court of equity. 
As a general rule, it is undoubtedly true that a prior in- 
cumbrancer, or person holding the legal title, is not bound 
to act in reference to the rights or equities which may ex- 
ist in favor of a subsequent incumbrancer; and if the de- 
fendant, Holbrook, stood in reference to this case in the 
light of a prior incumbrancer, with a mortgage to cover fu. 
ture advances, actual notice of the outstanding equity;would 
berequisite. Shirras vs. Craig, 7 Cranch, 34 ; 2 Barb. C. R., 
297, 303. We donot question the doctrine that a mort- 
gage given to secure future advances, is a protection to the 
holder, for all advances made prior to the receipt of actu- 
al notice of the intervening title ; for otherwise the mort- 
gage, to the extent of its provisions, would be a fruitless 
security, and it would be impossible for a prior creditor to 
protect himself against loss. But the reason of the doc- 
trine shows its want of application to the case before us. 
The subsequent advances are commensurate with the 
terms of the deed—they are based upon the faith of the 
deed, and are a part of the original transaction. But where 
these advances are not provided for in the security, they 
must of necessity rest upon a new agreement between the 


parties not growing out of the original contract, but inde- 
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pendent of it. Aside from these considerations, tle mort- 
_ gage lien in this case was extinguished, and the mortgage 
merged in the decree of foreclosure. 

We do not question the right or capacity of the parties 
to rescind the contract of purchase by a surrender and ac- 
ceptance of the title papers, so far as their interest are in- 
volved. Between them the surrender would be good for 
all purposes. But where the rights of third persons foun- 
ded on the contract, as in this case, are affected, the sur- 
render whether by delivering up of the contract or a con- 
veyance, would be a fruitless effort to defeat an outstanding 
equity, the evidence of which had been duly recorded. 
Otherwise it would be in the power of Lloyd to defeat the 
lien of his own mortgage by a parol agreement with his 
vendor. The effect of the surrender was to vest in Hol- 
brook, the equity of Lloyd as effectually as could have 
been done by a deed of conveyance. It was so designed, 
for the agreement to pay and the actual payment of the 
value of the lot and improvements, by Ilolbrook, so far 
from being made in relation to any mortgage or title he 
held, was the consideration of the surrender by which 
Lloyd’s remaining equity passed to Holbrook. It is true, 
that technically, Holbrook was not a purchaser, for there 
was no deed of conveyance to him. ut none was neces- 
sary, for he held the legal estate and the only incumbrance 
upon it, in Lloyd’s hands, was Holbrook’s agreement to 
make titles on the payment of the remaining instalment of 
$1150. 

Under" this state of facts, we feel bound to consider the 
defendant, Holbrook, in the light of a subsequent purcha- 
ser, and as a consequence, the record of Lloyd’s mortgage 
puflicient notice to him of that incumbrance. 

The only remaining question to be disposed of is, in re- 
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ference to the first note given by Lloyd under his mortgage, 
amounting to $1156 48. 

Holbrook, it appears, in 1847, paid this note and took 
an assignment of it. And he now claims the benefit of 
the mortgage security, and insists that the property should 
first be applied to the satisfaction of this note. 

That it has a priority over the mortgage note, in the 
hands of the complainants, is. true. But why apply the 
proceeds of property of which he is the owner, to the pay- 
ment of an incumbrance from which he has relieved it? 
He has all the benefit of the payment by having discharged 
the mortgage lien to the extent of the note. If the prop- 
erty was inadequate to pay more than this note, and the 
sum of $1150, originally due from said Lloyd, under the 
contract of purchase, the question would present a differ- 
ent aspect. As it is, the only incumbrance for which the 
property should be chargeable, is the remaining note due 
the complainants. 

It is therefore ordered and adjudged, that the decree 
of the Court below be affirmed, except in such particulars 
as conflict with the opinion of this Court. It is further 
ordered, that this cause be remanded to the Court below, 
with instructions to modify its decree in conformity with 
this opinion. | 
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Tue Sovtnern Lire Insvrance anp Trust Company, Ap- 
PELLANT, vs. Aveustus H. Lanter, APPELLEE. 


1. Matters dehors the bill, showing a want of interest in a complainant, cannot be 
set up by way of demurrer, but may be raised by way of plea. The attempt 
to set them up ia support of a demurrer, is fatal to it. 

2. Where a party is made a co-plaintiff, without his privity or consent, the proper 
motion is, that his name be stricken out, not that the bill be dismissed, even 
as to him. 

3. A demurrerupon the ground of misjoinder of a complainant, must be presented 
in limine. A party omitting to do so, and going into the merits of a case, 
waives his demurrer, and the Court will not, except in a special case, allow 
it to prevail at the hearing. 

4. Where a party voluntarily receives, as a loan, bank bills which were at a dis- 
count, and gave his note for their nominal amount, payable in money, he 
cannot set up as a defence that the amount borrowed was not specie, or its 
equivalent. 

5. Where the charter of incorporation of a Banking Company required that sub- 
scribers should, at the time of subscription, pay to the Commissioners ap- 
pointed to open books for that purpose, ten per cent. on each share of stock 
subscribed, and directed that, so soon as the stock was taken and the ten per 
cent. paid, trustees were to be elected, and the Company fully organized ; 
and by an amendatory act, passed after its organization, the Company was 
authorized to allow any stockholder to surrender his certificate of stock, and 
take a certificate of full stock equal to the amount actually paid in by him, 
which surrendered stock the Company was authorized to re-issue: Hep, 1, 
That the Company were not bound to require of the purchaser of this sur- 
rendered stock a payment of ten per cent. on each share of stock so pur- 
chased: 2, That the terms of the original charter has exclusive reference to 
the subscribers before the corporation was organized ; and 3, That the Compa- 
ny and not the Commissioners had the power to re-issue the surrendered 
stock. 

6. Where, by the terms of the charter, a Banking Company was authorised to sell 
surrendered stock for cash, and invest the amount in bonds and mortgages 
and instead thereof, it received the bond and mortgage of an individual di- 
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rectly, as a consideration for the stock issued to him: Hetp, That the indi- 
vidual stockholder could not avail himself of this conduct of the Company to 
avoid his bond so given. 

7. A party cannot avoid his contract with a corporation, and thereby diminish 
the fund which was designed as a security for the benefit of the public, upon 
the pretence that there was some abase of the corporate powers, or misman- 
agement on the part of the Board of Directors, in making the contract. 

8. A contract with a corporation may be binding on the parties, though it be an 
abuse of the corporate powers, for which the corporition may be answerable 
to the government which created it. 


io) 


. Where a grant of power is clearly defined, and no mode is prescribed for its 
exercise, it is for the corporation to adopt such mode as, in its judgment, will 
secure the purpose contemplated. 

10. As a general rule, a grant specifying the mode and manner of exercising pow- 

ers, is construed as merely directory, unless there are negative words, ex- 

cluding the right to adopt any other mode. 


1 


_ 


. It is the duty of a party, upon discovering a fraud, to take immediate steps 
for the rescision of his contract. By his ratification of the acts of which he 
complains, and to which he was a willing party, he is forever estopped from 
setting up such a defence. 

12. When a corporation becomes insolvent, the officers are trustees for creditors, 

and the same principles of law which would be applicable to a suit in favor 

of creditors, apply to a suit instituted by a corporation under such cireum- 
stances. 


This cause was brought up by appeal from a decree of 
the Circuit Court for Gadsden County, sitting in Chan- 
cery. 

In July, 1839, Augustus II. Lanier executed his bond to 
the Southern Life Insurance and Trust Company, in the 
penal sum of twenty thousand dollars, conditioned to pay 
the sum of ten thousand dollars, on or before the expira- 
tion of five years from the date thereof, with interest at 
eight per cent. per annum, payable semi-annually. On the 
same day, he also executed a mortgage to said Bank on 
certain lands and slaves, to secure the payment of said 
bond. 

On the execution and delivery of the bond and mortgage 
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aforesaid, the Southern Life Insurance and Trust Company 
issued to said Lanier a certificate for one hundred shares of 
stock in said Company, which constituted him a stock- 
holder in said institution. Afterwards Lanier, desiring to 
borrow money from said Company, deposited with it his 
certificate of stock, and procured loans, for which he gave 
his notes ; one dated 1st July, 1842, for $917 17, due six 
months after date, and one dated 8th February, 1843, for 
$6,000, payable the first of January thereafter, and agreed 
that his said certificate of stock should stand pledged as a 
security for said loans. These notes were renewals of oth- 
ers, the original evidences of the loans. 

This bond and mortgage, with others, were, it is alleged, 
under the charter of the company, deposited with the Gov- 
ernor of the Territory of Florida, and the guaranty of said 
Territory of certificates for one thousand dollars each, to 
the amount of the mortgage debts deposited, was obtained, 
on the faith and pledge of said bond and mortgage. These 
certificates were afterwards negotiated and sold by the Com- 
pany, with the view of being able to make loans and dis- 
counts beyond the amount of the capital paid in by the old 
stockholders. 

The Company, in their bill, allege that out of the pro- 
ceeds of the sale of the certificates guaranteed by the Terri- 
tory, it made the accommodation loan to said Lanier, 
amounting to $6,917 17, as evidenced by the two promis- 
sory notes mentioned. The bond and mortgage being un- 
paid, a bill was filed by the Company, to which the State 
of Florida was made a party complainant, to foreclose the 
mortgage, and for a sale of the property, and the applica- 
tion of the proceeds to the payment of the amount due. 

The respondent, Lanier, admitted the execution of the 
bond and mortgage, but denied that there was any consid- 
eration for their execution and delivery. Le averred that 
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they were extorted from him by the deception and fraudu- 
lent misrepresentations of one Samuel L. Burritt, who, act. 
ing as the agent of the said Company, procured the said 
bond and mortgage to be executed by him. He further al- 
leged that said Burritt, in order to induce him to execute 
said bond and mortgage, represented that said Company 
was a banking institution in perfectly solvent circumstan- 
ces, and possessed of ample means to do a profitable busi- 
ness, and that the primary, and indeed only objects of the 
execution of the bond and mortgage were, first, to comply 
with the form required by the charter of incorporation, 
and secondly, to ‘afford security for any loans of money 
which might be made to the stockholders upon a pledge of 
his stock, and that, under no circumstances, would the 
obligor be called upon to pay the amount of the bonds ; 
that, as a further inducement held out by said agent to 
persuade defendant to execute said bond and mortgage, he 
represented that said banking institution would imme- 
diately resume specie payments, and would extend to its 
stockholders great facilities for the bérrowing of money, 
upon simply a pledge of their certificates of stock. De- 
fendant further alleged, that some short time after he had 
executed and delivered his bond and mortgage, he learned 
that all the inducements which had been held out to pro- 
cure the execution of the said bond and mortgage, were not 
only groundless fictions, but the most gross and fraudulent 
misrepresentations ; that, instead of being at that time in 
solvent circumstances, the said association was lately insol- 
vent, and its insolvency was well known to the Directors 
who managed its business; that said Directors never in- 
tended to act in good faith, but resorted to this scheme as 
a means of saving from ruin those who had previously be- 
come stockholders. Defendant, Lanier, denied that he had 
any knowledge that the object in obtaining said bond and 
15 
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mortgage was to obtain funds for banking purposes, and 
averred that if such was the object, it was carefully conceal- 
ed from him, and he insisted that if funds were thus raised, 
it was, in fraud of the new stockholders, fraudulently mis- 
appropriated to the payment of losses which had been sus- 
tained by the old stockholders. 

Lanier further presented in his answer as a defence, that 
there was no authority in the charter of incorporation to se- 
cure stock, otherwise than by actual payment of cash, and 
as he never paid any cash, he insisted that he never was 
legally a stockholder in the said institution, and that the 
grant of the certificate of stock to him was in direct fraud 
of the charter. The answer further sets forth, that the 
loan promised to defendant at the time his bond and mort- 
gage were executed, was to be in par funds, but that on 
demanding it, par funds were refused, and he was told that 
he could get nothing but notes of the Union Bank, which 
at the time were not worth more than forty or fifty cents 
in the dollar. He received this money and executed the 
notes hereinbefore mentioned, but asserted thatit was with 
the understanding that he would be allowed to pay back 
the amount in funds of the like character. The answer al- 
leges mismanagement and partiality on the part of the di- 
rectors, in favor of the old stockholders, in fraud of the 
rights and to the great injury of the new stockholders, and 
concludes by setting up by way of demurrer to the bill, 
that the “‘ State of Florida,” who is set forth as one of the 
compiainants, has no interest in the subject matter of the 
bill, either as successor to the liabilities of the late Terri- 
tory of Florida for the guaranty referred to, or as assignee 
of defendant’s bond and mortgage, or in any other capaci- 
ty. That the Governor of the State had no authority to 
institute proceedings without the authority of the Legisla- 
ture, and that the Territory of Florida had by repeated 
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resolves of its legislative authority, declared all such guar- 
antees as were given to this institution, to be wholly null 
and void. 

The testimony of several witnesses establishes, that Bur- 
ritt, the agent of the Bank, did make generally, such rep- 
resentations as to the solvency of the Bank, the benefits to 
the stockholders, &c., as are spoken of inthe answer and that 
the mode by whichthestock was obtained, was by the appli- 
cant for stock executing his bond and mortgage, and recei- 
ving a draft on New York, which draft was delivered to 
the Bank in payment for the certificate of stock. There was 


‘ no proof, however, that these representations were made to 


defendant. The testimony further establishes, that the funds 
usually loaned on a pledge of the certificate of stock, were 
Union Bank bills, which were at the time depreciated, or oth- 
er money that was under par. Several of the witnesses testi- 
fied, that the losses sustained by the company, were from en- 
gagements entered into prior to1839, and thatas far backas 
1841, the company was insolvent. It was further testified 
that the inducements held out by Burritt, the agent, were 
that the stockholders would have the right to a loan in 
specie funds equal to three-fifths of the amount of their 
stock, and that, the dividends which they would receive 
would be equal to the interest on their loans, and finally, 
that the stockholders, by the payment of the amount, would 
relieve their property from the operation of the mortgage. 
One of the witnesses, who had been appointed an officer 
in the Bank in November, 1839, testified, that the com- 
pany paid specie for their notes in St. Augustine, until 
April or May, 1840. This witness further testified, that 
at the time the company opened its office in Tallahassee, 
viz: in the autumn of 1839, it was not embarrassed, but 
as near as he recollected, the effects of embarrassed cir- 
cumstances first began to appear in the fall of 1840. The 
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cause of embarrassment, was losses upon sales of land, and 
failure to sell others, and also inability to collect debts; 
this cause had its origin, he thinks, subsequent to July, 
1839. Another witness, who was appointed cashier, in 
October, 1839, stated that when the company opened its 
office in Tallahassee, at which place he acted, “ it was not 
seriously embarrassed ; it paid specie for its bills at that 
time,” and that he found it embarrassed in the fall of 1840. 
He further stated, that the specific cause of the embarrass- 
ment was the non-payment by its debtors of demands due 
to it, but he could not say when the debts were contracted, 
the failure to pay which caused the embarrassment. 

The defendant also introduced as evidence, a bill in 
chancery, filed by the complainant in 1848, against John 
H. Prentice and William 8. Packer, in which the following 
allegation is made, viz: “that in or about the month of 
October, one thousand eight hundred and forty, and for a 
long time previous thereto, your orator has been and was 
greatly embarrassed in affairs, for want of money to meet 
its engagements, and in consequence of such embarrass- 
ment, your orator, in the swmmer immediately preceding 
said month of October, 1840, had suspended payments in 
specie, as well at their branch in the city of New York, as 
at their principal office in the city of Tallahassee, and had 
entirely or in a great measure, ceased from the transaction 
of business, and from making new engagements.” 

The defendant also offered in evidence, the following 
circular, and extract from the minutes of the company : 

Southern Life Insurance and Trust Company, 
Branch, Apalachicola, May 13, 1839. 

Sir :—The following information is communicated for 
the benefit of such as wish to subscribe to stock in this 
company : 

Bonds and mortgages will be received upon good pro- 
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ductive plantations, and negroes worked on the same, or 
upon good soil, with woodlands eligibly located in the 
Territory of Florida, to the amount of half the appraised 
cash value of such lands and negroes, and the stock of the 
company at par will be issued in exchange for such bonds 
and mortgages. 

Preference will be given in case of excess of subscrip- 
tion, to such as offer security on improved productive plan- 
tations and negroes. : 

The mortgages to draw interest to the company at eight 
per cent. per annum, payable semi-annually on the first 
days of June and December, and the stock to draw divi- 
dends semi-annually to the holder. 

The dividends heretofore have been five per cent. semi- 
annually. In connexion with the arrangements, the com- 
pany made a loan upon the stock and note of the holder, 
to the amount of three-fifths (38—5ths) its par value, to run 
as long as the mortgages and bonds, ‘interest on the same 
payable semi-annually. The mortgages can be paid in 
whole, or in part, (not less than five hundred dollars in 
any one payment,) at any time when an instalment of in- 
terest shall be due, by giving six months previous notice 
to the company. 

No mortgage will be taken or stock issued for a less sum 
than one thousand dollars; nor for parts of hundreds of 
dollars, above that sum. As the company desire to close 
up the subscription of one million for Middle and West 
Florida, with as little delay as possible, the first applicants 
whose property is unincumbered, or who can soonest per- 
fect the title papers will obtain stock; certificates from the 
county clerks, and clerks of the Superior and county courts 
will in all cases be required, that the title is perfect in the 
mortgagor, and that there are no incumbrances on the prop- 
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erty of any description prier to the execution and record 
of the mortgage to the company. 

Appraisers for the several counties will be furnished with 
appraisal blanks, and forms of bond and mortgage will be 
sent to most of the lawyers in Jackson, Gadsden, and Leon 
counties, on any of whom the applicants can call to have 
the papers made out, and with whom they can settle for 
the same. It is understood, that in all cases, the applicant 
is to pay the expenses of drawing and recording papers, 
and also the appraisal fee to the commissioner, which last 
item, by the charter of the company, is fixed at five dol- 
lars. <A certificate according to form, from one commis- 
sioner, is sufficient in each case. The company will not 
take mortgages on pine land, except in very moderate 
quantities, connected with good hard timber, and hammock 
land, suitable to the growth of cotton; nor generally ou 
negroes, unless they are located on plantations. Samuel 
L. Burritt, Esq., will remain in Tallahassee during June, 
July, and August, to attend applications from Jackson, 
Gadsden, Leon, Jefferson, Madison, and Columbia Coun- 
ties, and those who wish stock are invited to make early 
application to him, at that place personally, or by letter. 
In cases where the loan of money is perfected before, it 
will be made during the coming winter, the stock mean- 
while is drawing to the holder, according to the dividends 
heretofore, two per cent. per annum, more than the mort- 
gages draw interest to the company. 

When the cash loan is made on the hypothecation of 
stock, the stockholder or mortgagers still draw dividends. 
The names of commissioners to make valuation, will be 
published in the Tallahassee papers. 

The readiest way for applicants to complete the business, 
is to call on some lawyer in the county, where such appli- 
cant resides, who will attend to making out the bonds and 
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mortgages, and forwarding them to Mr. Burritt, with de- 
ductions of titles, clerk’s certificates, &c,, and receive the 
certificate of stock; and such attorneys as intend to aid 
applicants in obtaining stock, are invited to apply to the 
undersigned at Apalachicola, or to Mr. Burritt, at Talla- 
hassee, for such further information as they may need. 

A relinguishment of dower on the part of the wife, must 
in all cases accompany the mortgage. 

Respectfully your obedient serv’t. 
State of Florida, Leon County : 

I, Oscar A. Myers, Clerk of the Circuit Court for the 
County aforesaid, do hereby certify that the foregoing is a 
true copy of the original, on file in my oflice. 

Witness my hand and the seal of said Court, this 
24th day of August, A. D. 1850, and of the Indepen- 
[t. s.] dence of the United States the 75th year. 
OSCAR A. MYERS, Clerk, 
jy HUGH ARCHER, D. ¢. 
Extract from the Minutes at St. Augustine. 

“ At ameeting ofthe Board, February 8th, 1839, present, 
L. Clark, President, And. Anderson, ‘Thomas Douglass, J. 
L. Smith, A. M. Reid, it was ordered that the Southern 
Life Insurance and Trust Company, having had a portion 
of their stock surrendered to them, in pursuance of an 
amendment to their charter, passed in February, 1838, 
are prepared to recieve applications for their stock at par, 
on the pledge of bonds and mortgages upon improved un- 
incumbered real and personal estate, held in severalty, in 
Florida, to the amount of one million of dollars, at their of- 
fice at Apalachicola. A loan for as long a period as the 
mortgage has to run, will be made upon stock, to the 
amount of 3-5 (three-fifths) its par value. So soon as ar- 
rangements can be made, and it can be ascertained what 
amount is wanted, one half the amount of 1,000,000 will be 
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appropriated to Middle and one halfto West Florida. No 
individual will be allowed to have more than fifteen thous- 
and dollars of stock. Proposals must be accompanied by 
a certificate of approval from duly appointed Commission- 
ers, and also by evidence of title.” : 

The Court below decreed, that the bond and mortgage 
executed by Lanier were unauthorized by, and in violation 
of the charter of the company, and were without any legal 
or valid consideration, and therefore, null and void; also 
that the promissory notes mentioned constituted no lien on 
the property specified in the mortgage, so as to entitle the 
complainant to a decree of foreclosure, and that the bill of 
complaint be dismissed. 

On petition filed, an order of severance from its co- 
complainant, for the the purpose of an appeal, was granted 
to the Southern Life Insurance and Trust Company, and an 
appeal was accordingly taken from the decree of the Court 
below. 


Jumes T. Archer opened for the appellant. 
Charles IH. DuPont tor appellee. 


I. The first point which we make, is one which is raised 
in the answer, and which is, under our statute, insisted up- 
on as if it had been raised by demurrer. 

“ The State of Florida,” which is joined as a co-plain- 
tiff with the ‘Southern Life Insurance and Trust Compa- 
ny,” it is clear, from the face of the bill, has no interest in 
the suit, and the bill should therefore be dismissed. 

1. The objection is good on general demurrer. 4 Rus- 
sell En. Ch. Rep., 225, King of Spain vs. Machado; 4 Rus- 
sell En. Ch. Rep., 242, Cuff vs. Platell; 4 Russell En. Ch. 
Rep., 244, Makepeace vs. Haythorne; 2 Simons En. Ch. 
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Rep., 237, Delondre vs. Shaw’; 5 Paige R., 336, Clarkson 
vs. DePeyster; 4 Paige R., 510, Watertown vs. Cowen. 

2. Or it may be set up and insisted upon in the answer; 
and in such case it is aground for dismissing the bill. 
Mitf. Ch. Plead., [5 Lond. Ed.,) 400-1, citing 4 Law Jour- 
nal, (A. 8.,) 174, Goodyear vs. Robinson; 4 Paige R., 510, 
Watertown vs. Cowen, 

II. Although the execution and delivery of the bond and 
mortgage exhibited with complainant’s bill is admitted, 
yet the consideration thereof is ¢inpeached for “ fraud” 
and “illegality.” “ Fraud” in the erroneous and false 
representations of the condition of the Company and the 
value of its shares of stock; and “ ¢/egality” in that the 
Company was not authorized by its charter to receive sub- 
scriptions to or make sale of shares of stock upon mortgage 
of property, or in any other mode than by the payment of 
money, and the transaction is thus illegal and void. 

1. The transaction is void for “ d/legality.” 

No stock passed by the transaction, even if it werg such 
as it was represented to be. It was in violation of the spirit, 
true intent and meaning, as well as against the letter of 
the charter of incorporation. 

“Whenever the constderation which is the ground of the 
“promise, or the promise which is the effect or conse- 
** quence of the consideration, is unlawful, the whole con- 
“tract is void.” 2 Caine’s Rt., 147, Belding vs. Pitkin. 

How wasstock to be acquired, in accordance with the 
provisions of the charter of this Company ? 

The 12th section of the charter provides that the stock- 
holders shall, at the time of subscribing, pay “ ten dollars 
on each share by him subscribed ;” in six months thereaf- 
ter éen dollars more, and the residue within three years. 
Vide Thomp. Dig., 313. : 

It is true that “specie” is not actually prescribed in 

16 








122 SUPREME COURT, 





“So. Life Ins. & Trust Co. vs. Lanier — ~Argument of Couneel. 





terms, but the term “ ten dollars’ can have no other haga 
signification. Ifthere were any doubt as to the intention 
of the Legislature in regard to this point, this doubt is dis- 
sipated by reference tothe 11th section of the charter, 
which provides for the appointment by the Governor of a 
Commissioner, who is to examine into the condition of the 
Company, to ascertain if $200,000, in “ specie,” or its 
“equivalent,” has been paid in; to examine the officers, 





on oath, that it has been paid in, as the first installment of 


eapital, and for no other purpose, Kc. ; and on his report, 
the Governor is to issue his proclamation, &c. Vide Thomp. 
Dig., 313. 

And section 19 authorizes the issue of bills and notes on- 
ly to the amount of capital actually paid in. Vide Thomp. 
Dig., 314. © 


The 12th section further provides that if any shares of 


stock be forfetted, they shall be re-issued in the manner 


prescribed in the 9th section, which authorizes books of 
subscription to be opened, under the superintendence of 


Commissioners. 

The amendatory act of 1838 provides for the surrender 
of shares and the consolidation of the amounts paid there- 
on, on the shares retained by stockholders, and the re-issue 
of the shares so surrendered, but introduces no “ new rule” 
as to the mode of paying for the shares of stock to be re- 
issued ; consequently, the old rule in regard to original 
subscriptions, or re-issue of forfeited stock, as prescribed 
by the 9th section, must prevail. 

If the amendment of 1838 has, in its operation, abolished 
the old rule for the security or purchase of stock, then any 
new rule which may be applied to the security or purchase 
of the “re-issued shares,” must depend for its authority, 
not upon any provision of the charter, but wholly upon the 
arbitrary and interested wi// of the corporators. 
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If the amendment of 1838 has ¢mpliedly, (for it certain- 
ly has not expressly,) abolished the old rulein regard to the 
mode of paying for stock, why may not the argument ap- 
ply with equal force to every other provision of the origin- 
al charter? It is very certain that the application of the 
new mode of securing stock by bond and mortgage, prac- 
tically removes the restriction upon the amount of bills and 
notes to be issued, and very unwisely dispenses with the 
wholesome guaranty for a safe and sound circulating medi- 
um, which is provided for in the 11th section. 

In 1839, the Company appointed Samuel L. Burritt, Esq., 
an agent to proceed to Middle and West Florida, ‘‘ to ob- 
tain mortgages fur stock—to fill up stock by receiving 
bonds, secured by mortgages, upon real and personal prop- 
erty.” 

Under this agency, the 100 shares of stock were granted 
to the defendant, Augustus H. Lanier, and the bond and 
mortgage in question given therefor. 

We contend that the corporation was not authorized, by 
its charter, to receive the bond and mortgage upon such con- 
sideration, and no stock, or shares of stock, passed to the 
defendant, A. H. Lanier. 21 Wend. R., 219, Crooker vs. 
Crane; 5 Sm. & Mar. R., 448, King vs. Elliot; 5Sm. & 
Mar. R., 539, Hayne vs. Beauchamp; 15 Maine R., 428, 
Merrill vs. Ball; 4 Ala. R., (N. 8.) 559, Smith vs. Al. Life 
In. & Trust Co.; 3 Strobhart R., 245, Charlotte & S.C. R. 
R. Co. vs: Blakely. 

Where a corporation relies upon a grant.of power from 
the Legislature to do an act, it is as much restricted to the 
mode prescribed by the Statute for its exercise as to the 
thing allowed to be done. 5 Barb. R., 649, Farmer’s Loan 
& Trust Co. vs. Carrol; 2 Strobh. R., 245, Charlotte & S. 
C. R. R. Co. vs. Blakely ; 1 Peter’s Con. R., 375, Head vs. 
In. Co.; 7 Cowen R., 465, Dawson vs. Northn. In. Co. 
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The transaction contravenes the policy of the statute. 
The policy of requiring capital to be paid in, is very cor- 
rectiy stated by Ch. J. Sharkey, in 5 Sm. & Mar. [., 444—- 
445. So contravening the policy, it is an imposition on the 
public—it is iniquitous, therefore void. 

Every contract, the consideration of which is tainted 
with illegality, is void. I[llegality exists when the act is 
either expressly prohibited, or when the prohibition is im- 
plied from the nature and object of the statute. Story on 
Con., 104, § 162; Story on Prom. Notes, 204, § 189; 1 
Story Eq. Ju., § 296; 2 Wilson’s R., 347. 

It will not do to urge that the Company did not intend 
to violate the law. Parties must be presumed to intend 
the natural and ordinary consequences of their acts. 9 DB. 
& C. R., 648, Haire vs. Wilson ; 5 Cowen R., 578, Mackie 
vs. Cairnes. : 

Where the fact of an actual contravention of law is es- 
tablished, no innocence of .intent, however perfect, can 
avert the legal penalty. The Hoop, 1 Robs. Abdm., 216. 

The law says, that where a man does an act to defraud 
the intention of the legislature, he shall suffer all the in- 
conveniences of his act. 6 Vesey, Jr. R., 747, Curtis vs. 
Perry. 

In Collins vs. Blantern, L. C. J. Wilmot says, the rea- 
son why such contracts are void, is for the public good— 
you shall not stipulate for iniquity. 1 Smith Lead. Ca- 
ses, 154. 

There is something monstrous in the proposition, that a 
Court of law will carry into effect a contract founded upon 
a breach of law. It is encouraging disobedience and giv- 
ing to disloyalty its unhallowed fruits. 16 John. R., 486, 
Griswold vs. Waddington. 

See also 2 Peter’s R., 527, Bank U.S. vs. Owen. 

Chancellor Kent, in his Commentaries, has summed up 
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the law on this subject, with great force and beauty of lan- 
guage. ‘ The consideration,” says he, “ must not only be 
“valuable, but it must be a‘lawful consideration, and not 
* repugnant to law or sound policy, or good morals; ew 
“ turpi contractu actio non oritur, and no person even so 
“far back as the feudal ages, was permitted by law to stip- 
“ ulate for iniquity,” &e. &e. 2 Kent’s Com. 466. 

And again, * the Courts of justice will allow the objec- 
“tion that tlre consideration of the contract was immoral 
‘‘ or illegal, to be made, even by the guilty party to the 
* contract, fur the allowance is not for the sake of the par- 
“ty who raises the objection, but is grounded on general 
* principles of policy.” 

“ A particeps criminis has been held to be entitled in 
“equity on his own application, to relief against his own 
‘contract, when the contract was illegal, or against the 
‘policy of the law, and relief became necessary to prevent 
“injury to others. It was no objection, that the plaintiff 
“himself was a party to the illegal transaction.” Vide 
2 Kent’s Com., 467, citing numerous cases. 

A similar doctrine is sustained by the following author- 
ities: Story on Gon., 103, § 159 to 162; ib., 140, § 218 to 
219; ib., Prom. Notes, 214; 2 Will. R., 347, Collins vs. 
Blanton; 2 Caines R., 149, Belden vs. Pitkin; 12 John. 
R., 1 to 14, Yates vs. Foot. 

If it be contended that in this case both parties are im- 
plicated, the mortgagor as well as the mortgagee, and both 
are equally culpable, granted; and then we invoke the 
maxim “in pari delicto potior est conditio defendentis.” 

Norre.—It was contended on the trial below, that the 
defendant had ratified and confirmed and waived the fraud 
and illegality. As to the waiver of the fraud, there is no 
evidence in the record, and as to the ratification and con- 
firmatiow of the illegality, it is not susceptible of ratifica 
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tion or confirmation. v ide Story’s ~ Jur., § 306, w rece 
the doctrine is fully laid down. 

IIL. As to the fraud and misrepresentation. 

Whoever would seek admission into a Court of Equity, 
must come with clean hands. A Court of Equity will 
never interfere in opposition to conscience or good faith. 
5 How. 8. C. R., Creath vs. Sims; Buller’s N. P., 235; 
Crreenleaf, § 212. 

The parties, i. e., the company by its agent, and the de- 
fendant, met the first for the purpose of selling shares in 
the stock of the company ; the latter for the purpose of 
buying said shares. The value of the shares was depen- 
dent on the condition of the company as to its solvency, 
freedom from embarrassment, and prosperous state of its 
business, and consequently the representations as to these 

“matters were material to the bargain. 

The solvency of the company was a material fact, and 
whether the representation was known to be false to the 
vendor, or was made without knowing whether it was true 
or false, is wholly immaterial, for the affirmation of what 
one does not know to be true, is equally unjustifiable as 
the affirmation of what is known to be positively false. 

Even if a party by mistake misrepresents a material fact, 
it is equally conclusive ; for it operates as a surprise and 
imposition on the other party. Vide the doctrine fully 
laid down in 1 Story Eq. Jur., § 193 et seguiter ; 2 Kent’s 
Com., 482, e¢ seg. ; 1 Story’s Rep., 260, Daaiel vs. Mitch- 
ell; 2 ib., 732, Doggett vs. Emmereon ; ; 1 Woodb. & M. 
R., 92, Warner vs. Daniel ; ib., 205, Doggett vs. Emmer- 
son. 

The condition of the company, and therefore the value 
of the stock was not only a material fact, but was a matter 
in which we are bound to believe the defendant did put a 
trust and confidence in the representations of the officers 
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and agents of thecompany. The defendant could presume 
that the condition ofthe company was better known to the 
officers of the company than to any one else. Certainly 
the defendant had not an equal opportunity with them of 
knowing the fact—he was bound to rely on their represen- 
tations. 1 Story’s Eq. Jur., § 197 e¢ seq. ; ib., § 202. 

The defendant was misled, and to his prejudice. 1 Ste- 
ry’s Eq. Jur., § 202-208. 

The company cannot say that the agent was unauthori- 
zed to make the representations. Even inthe absence of 
evidence of previous express authority, when the company 
adopt the fruit of their agent’s negociations, to wit: the 
bond and mortgage, they are bound to take the same cua 
onere, with his representations and acts. 13 N. Hamp. R., 
149, Hovey vs. Blanchard; 3Story’s R., 700-735-6, Doggett 
vs. Emmerson. 

But there is in the record, evidence of previous express 
authority given to Samuel J.. Burritt, the agent. Vide 
printed circular. 

The same circular which purports to have been issued 
by the company, contains representations as to the business 
of the company, and especially as to the dividends which 
might be expected, and the advantage of borrowing money 
as to interest, &c. 

These are the representations—what the reality ? 

The office is opened in Tallahassee, in 1840. Almost im- 
mediately it is confessedly embarrassed, and finally insol- 
vent. 

See the bill filed by the company under its corporate 
seal against Packer, Prentis & Co. 

If the company was solvent and doing a prosperous bu- 
siness in 1839, whence this irremediable insolvency and 
ruin which so rapidly supervened ? 

This fact throws such suspicion on the truth and fairness 
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of the representations which were made to the defendant 
te induce him to execute the bond and mortgage, as to im- 
pose upon the company the onus of proving the good faith 
of the transaction. 

We have not had such access to the books and transac- 
tions of the company as will enable us to demonstrate what 
the Bank has itself asserted, viz: that in the year 1540 its 
stock “ was not worth $20 per share in the market, if in- 
trinsically so much.” Vide Bill vs. Packer, Prentis & Co. 

A reference to the Master with the books, and the ma- 
chinery which a Court of Equity possesses for eliciting the 
truth, would enable us satisfactorily to demonstrate the 
problem of the value of the stock of this company at the 
date of the execution of the bond and mortgage, set forth 
in complainant’s bill of complaint. 

It may be referred to as a matter of history, that this 
company was one which owed its birth to the unsound and 
inflated condition of trade and monetary concerns at the 
time of its creation. The period of 1835-6-7, in the Nor- 
thern cities and in Europe, and which in our unfortunate 
Territory continued to a later period, say 1840, will long 
be remembered. 

The company had for its first shareholders citizens and 
residents of the Northern States, principally of New York. 
Its first President and Cashier, indeed the successive Pres- 
idents and Cashiers and other officers, until its hopeless 
insolvency was firmly established by assignments of the 
entire assets, were from the Northern States. 

1V. The company commenced operations in 1835 or 
1836 at St. Augustine, in East Florida, with, it is presu_ 
med, the 10 per cent. required by the charter, paid in. At 
the session of the legislature in 1836, they apply to have 
the next instalment postponed one year, which is allowed. 
Vide Thomp. Dig., 316. 
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In 1837, they apply for and are allowed a further post- 
ponement of two years. This is the period of the general 
commercial crash. Ibid. 

In 1838 they apply for and are allowed to “ consolidate” 
their stock, that is to say, the shareholders are permitted 
to ** surrender” nine shares in every ten, and retain one 
as paid in full. Vide Thomp. Dig., 317. 

Was there a reason for this desire to “ surrender” stock, 
other than the very generous wish to permit the citizens of 
Middle and West Florida to participate in the “ semi-an- 
nual dividends of five per cent.,” referred to in the printed 
circular? It requires no very great astuteness of intellect 
to penetrate the real motive of these Wall street specula- 
tors. 

By the charter, the shareholders having subscribed for a 
certain number of shares, they were liable and bound to 
pay the remaining ninety per cent. if necessary to meet the 
obligations of the company, and might be coerced so to do 
by creditors. 3 Mason’s C. C. R., 308, Wood vs. Dum- 
mer; 19 Johns. R., 474, Slee vs. Bloom; 16 Conn. R., 593, 
Ward vs. Griswoldville Co.; Georgia R., 486, Hightower 
vs. Thornton ; Angell & Ames on Corp. 

At that period of Bank insolvencies and other commer- 
cial derangements, the possession of the shares was oner- 
ous, and it was no doubt thought a brilliant idea to escape 
the responsibility which menaced them, by obtaining the 
legislative permission to “ consolidate” their payment of 
10 per cent. upon a few shares, and “ surrender” the bal- 
ance—thus they hoped to wipe out all responsibility for 
any thing beyond the amount paid—they were willing to 
lose that, but nothing more. 

There was probably a doubt about the success of this 
scheme as it stood, whether it was competent for the legis- 
lature thus to deprive the creditors of the Bank of a fund 
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which the law had raised for their satisfaction. An inva- 
sion of vested rights might have been thus made; but if 
the Bank could re-issue the shares so “ surrendered,” and 
obtain either money or mortgages of property from the 
new stockholders, they would escape responsibility ; or at 
least have assistance in bearing the loss of the previous op- 
erations of the company, and in paying the existing cred- 
itors. 

Do not the circumstances connected with this affair war- 
rant the conclusion above stated, viz: that the only motive 
which induced the company to ask for permission to sur- 
render and re-issue their capital stock, was to escape the 
personal responsibility which had been incurred by the 
original stockholders, by shifting it to the shoulders of the 
unsuspecting farmers of Middle and West Florida ? 

The condition of the company at this time is represented 
as highly prospereus—the stock yielding a dividend of 10 
per cent. per annum, with flattering prospects of increas- 
ing prosperity. Nor is it reasonable to expect that holders 
of stock in a prosperous institution, yielding so large a div- 
idend, shall, without consideration, surrender 9-10ths of 
their shares, in order that strangers may come in and par- 
ticipate in the profits of the enterprize, after all the trouble 
and risk consequent upon the organization, shall have been 
passed. 

But it may be asked with some show of plausibility, 
why did the farmers of Middle Florida permit themselves 
to be deceived and deluded by such a flimsy exhibition of 
disinterested generosity? The answer is obvious—it is 
because they were farmers, and their deceivers the wily 
stockjobbers of Wall street. 

We think that the allegation contained in the answer of 
defendant is fully sustained by the facts and circumstances 
connected with the execution and delivery of the bond and 
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mortgage, viz: that the primary object intended to be ob- 
‘tained by the “surrender,” ‘ consolidation,” and “ re-is- 
sue,” of the shares of the stock, was to entrap the unwary 
agriculturists of Middle and West Florida into a subserip- 
tion for the stock proposed to be re-issued, and thereby to 
shield from pecuniary Joss the original stockholders of the 
said company, by saddling their responsibilities upon such 
citizens as might be thus imposed upon. 

This is not the case of a creditor of the Bank suing a 
stockholder for contribution, to pay his debt. What assu- 
rance or guaranty have the court that the creditors of this 
Bank will be benefitted by the proceeds of a decree in this 
cause ? 


MM. A. Long, on the same side. 
W. G. M. Davis, for appellant. 


The bill was dismissed in the Court below on the ground 
assumed in the answer, that the bond was illegal, it being 
given in violation of the act incorporating the appellant. 

The proof in the case shows that the bond was given in 
consideration of a draft drawn by the Southern Life insn- 
rance and Trust Company, on itsagent in New York, which 
draft was afterwards taken by the company in payment of 
one hundred shares of stock. It is not material to inquire 
whether any difference exists between a bond given direct- 
ly for stock, or one given for a draft, or note, which is af- 
terwards discounted, and the proceeds applied to the pay- 
ment fur stuck, and therefore Ido not particularly notice 
the evidence for the purpose of diseussing that question, 
although the Supreme Court of Mississippi, in the case re- 
lied on by the appellee—Hayne vs. Beauchamp, 5 Sme. 
and Marshall, 515—fonnd an important distinction between 
the two modes of paying for stock, which influenced the 
decision in that case. Ifthis Court, however, should give 
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such weight to that decision, as it received in the Court 
below, then I ask that the facts in the record in relation to 
the giving the draft for the bond, the subsequent discount 
by the bank, and the application of the proceeds to pay for 
the stock, all of which is particularly described in the de- 
position of Hammond, be compared with the facts in the 
case of Hayne vs. Beauchamp, to see whether there is the 
slightest difference in effect between the two transactions. 
If I could assent to the reasoning of the majority of the 
Court in Hayne vs. Beauchamp, and did I believe that 
this Court would yield cts assent to the position there ta- 
ken, I would not hesitate to risk our case upon the entire 
similarity in point of legal effect, to that, and confine my 
argument entirely to the facts necessary to establish such 
identity ; but confident as I am, that this Court will, as 
~ other Courts have, deem the dissenting opinion of Mr. Jus- 
tice Clayton, in Hayne vs. Beauchamp, more satisfactory, 
as putting the decision on the true ground, I shall make no 
argument upon the evidence relating to the discount of the 
draft, and the check given for the proceeds in payment for 
the stock, 

The first case decided in this country, in which any such 
doctrine as that put forth by the Court below, was ever 
declared, was that of Jenkins vs. the Union Turnpike Com- 
pany, decided in the Court of Errors of the State of New 
York, First Caine’s Cases in Error, 85. ‘To this case all 
subsequent decisions of a similar character have referred 
for authority, It then becomes material to inquire what 
were the reasons given for that decision, in order to see 
whether they apply to this case. 

The following passage from the opinion of Chancellor 
Lansing shows the grounds upon which the Court of Er- 
rors rested its judgment : 

“The acts to be performed by the Commissioners were 
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merely preparatory to its creation. To give effect to their 
acts, their power must be strictly pursued. They had no 
discretion or latitude of action—their line of conduct was 
marked with the utmost precision. They were directed to 
exact from the persons who were to be admitted members 
of the corporation, both subscription and payment, as a 
condition precedent to their admission. If they omitted 
either to subscribe or pay, they did not come within the 
terms of admission. If so, the bare act of subscription was 
wholly nugatory. The subscribers who were to meet, could 
only constitute themselves such, within the intent of the 
‘statute, by a compliance with the terms prescribed by it. 
When the corporation was organized, the Directors might 
dispense with the exaction of the first payment.” 

** The power of the Commissioners was limited to a cer- 
tain mode of receiving subscriptions. The power was to 
be strictly pursued, and they could not deviate from the 
requirements of the statute, and unless the requirements 
of the statute were pursued, there was no corporation cre- 
ated, and consequently no stock secured. If the contract 
is sought to be viewed as a promise to pay for the stock 
by the subscriber, in consideration of a promise to deliver 
the stock by the corporation, the answer is, that the con- 
tract of the subscriber is not binding, because there was 
no corporation in existence to be bound by the alleged 
agreement to deliver the stock, and consequently no con- 
sideration for the promise to pay for the subscription.” 

In all the subsequent cases, when similar questions arose 
in New York, the Courts invariably held that the case in 
1st Caine, just quoted, was decided upon the ground sta- 
ted by Lansing, Ch. See the cases of Goshen and Minni- 
sink Turnpike Company vs. Ilustin, 9 John. R., 218; 
Highland Turnpike Company vs. McKean, 10 John. R., 
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154; Dutchess Manufacturing Company vs. Davis, 14 
John. R., 238, 

In the first case, the Court expressly limit the applica- 
tion of the case in 1 Caine to such subscriptions for stock 
as are made to corporations not in essee. The same dis- 
tinetion runs through all the New York cases. 

The Supreme Court of Mississippi, in the case of Lewis 
vs. Roberts, in 558 of 13 Smedes and Marshall, in com- 
menting upon the case of Hayne vs. Beauchamp, 5 ibid., 
515, expressly confine that case to subscriptions for the 
first instalment for stock, and hold as they held in King 
vs. Elliott, 5 Smedes and Marshall, 428, that a note given 
for stock bought of a corporation zn essee, was valid. 

Having thus shown that the decisions relied on to sup- 
port the decree, apply only to subscriptions made to cor- 
~ porations about to be formed, and that the reasons assigned 
for holding notes given for such subscriptions void, are 
the want of power, in the officer, to dispense with the re- 
quisition of the law, and the consequent want of consider- 
ation, &c., it seems to me that I have only toadvert to the 
facts in this case, which show a corporation already for- 
med, and a directory, competent to represent it, to con- 
vince the Court of the inapplicability of the cases I have 
been commenting upon to the one under discussion. 

But I proceed to do more perhaps than is requisite, and 
to prove that the weight of argument:and authority is op- 
posed in toto to the doctrine of those cases, and that they 
should not receive the approbation of this Court, because 
they are unsound in law, and lead to consequences not to 
be furthered by Courts of justice. 

The question now before this Court, has been examined 
and decided in Vermont, in the case of the Central Rail- 
road Company vs. Clayes, 21 Ver. R., 31. 

The defence set up was, that the note was void, &c. The 
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Court says: ‘* The note in suit was given for the first five 
dollars payable on each share, which, by the terms of the 
charter of incorporation, was to be paid to the commission- 
ers at the time of subscription. This, it is said, cannot eon- 
stitute a sufficient consideration to sustain the note, but 
we think otherwise.” 

By the terms of the charter, each subscriber becomes a 
stockholder and a member of the company, and the inter- 
est thereby acquired is a sufficient consideration to sup- 
port an action for the amount subscribed against the per- 
son subscribing, upon an express promise, &e. The Court 
intimates an opinion that had the corporation been a bank, 
a different decision might have been made, and the rule 
in New York might have been adopted—but as this is but 
an intimation of an opinion, it decides nothing—I quote 
the case to show thatthe New York doctrine was disap- 
proved. 

The same question has arisen in Alabama, and has been 
before the Court in several cases, but was not decided un- 
til it came up in Selma and Tennessee Railroad vs. Roun- 
tree, 7 Ala. R., 670, where the cases in New York are re- 
viewed. The Supreme Court of Alabama refuses its con- 
currence with the doctrine of the Court of Errors of New 
York, as declared in Union T. Company vs. Jenkins, in 1 
Caine’s Cases, 85, but approves and adopts the decision of 
the Supreme Court of that State in the same case. The 
Alabama Supreme Court also indicate an opinion that a 
difference exists between a monied corporation and a Rail- 
road Company, and refers to the charter of two of their 
own banks. But an examination of them will show that 
the payment of the first instalment is made a condition 
precedent to their existence. In such case, no doubt, were 
no money paid there would be no corporation. 

The same question was raised and decided in Ohio, in 
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the case of Henry, e¢ a/. vs. Vamilla and A. R. R. Com- 
pany, 17 Ohio, 190. In this case, the defence set up was 
the failure to pay in specie the first instalment, and a con- 
tract to pay in goods. The Court says: “‘ Although the 
stockholders were required to pay at the time of subscri- 
bing, five dollars on each share subscribed, still in the 
opinion of the Court, the omission to pay that sum does 
not release them from their liability to pay up their sub- 
scription.” The case in New York and similar ones in 
Pennsylvania, were cited by the defendants. 

The Supreme Court of Massachusetts have also had un- 
der their consideration, the question, in the case of Ches- 
ter Glass Company vs. Dewey, 16 Mass., 94. They held 
in opposition to the Court.of Errors of New York, that a 
subscription similar to that in Union T. Company vs. Jen- 
~ kins, was valid. 

In Minor vs. Mechanic’s Bank of Alexandria, 1 Peters, 
46, a defence offered to be set up that the mode in which 
the stock was allotted was in conflict with the charter, was 
not deemed sufficient by the Court to release the party 
from his subscription. ; 

I have thus far treated the subject in an abstract point 
of view, and without any reference to the peculiar features 
of the charter of the Southern Life Insurance and Trust 
Company. I now wish to show that the contract between 
the subscriber for stock and the Company, was a compli- 
ance in effect with the spirit of the charter. 

By the sixth section of the charter, the company was re- 
quired to loan its capital on bond and mortgage, but by 
the amendatory act of 1838, section 4, permission was giv- 
en to use two-fifths for banking purposes. 

It must be observed, that this company was not, in its 
original creation, purposed to be either wholly or for the 
most part, a banking concern. The legislature did not 
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evince any desire to have the capital stock all paid into 
the hands of the directors, there to remain, but on the con- 
tray, expressly required the directors not to retain it on 
hand. Bonds and mortgages, and not specie, was what 
the legislature designed should constitute the fund or in- 
demnity against loss to which depositers and others must 
trust. This being made manifest, the policy which the de- 
fence sets up and assumes to have been violated, never 
existed at all under the first charter, but by express en- 
actment—not vague inference—the legislature forbid the 
accumulation of the capital in specie, or its representation. 
Ifence, all the cases quoted which hold the subscription 
for stock in a bank not paid in specie to be void, because 
of the policy asserted to exist in relation to banks general- 
ly, to wit: the payment of specie for stock, did not apply 
to this company in its original organization. The Supreme 
Court of Mississippi, in the case of Hayne vs. Beauchamp, 
and the Court below in this case, hold that the legislature, 
in requiring that specie alone should be paid for stock, 
manifested an intention to provide that the bank should 
have its capital paid in and to be in hand in specie, to pro- 
vide a fund for the redemption of its circulation. IfI am 
correct in the view which I have taken, that the legislature 
in the creation of this corporation, manifested the opposite 
intention, then this case differs toto coelo from those relied 
on by the other side, and the reasons given in those cases, 
and those advanced by the Judge who decided this case, 
are inapplicable, and therefore do not support the decis- 
ion. 

Nor does the fact that the legislature, in the amendatory 
act of 1838, section 4, gave the power to use two-fifths of 
their capital for banking, change the legal aspect of the 
contract. Ifit had any application which could bring it 
within the reason of the cases in New York and Mississip< 
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pi, it could only do so as to the two-fifths, and no more. 
But the legislature does not peremptorily repeal the former 
law and absolutely require two-fifths to be used for bank- 
ing; it gives the company the privilege of so doing, to be 
used or not, at the option of the directors—and if they see 
fit not to-do so, they could act in conformity with the for- 
mer requirements of the charter. 

The legislature then, having not only permitted but re- 
quired the capital paid in to be borrowed on bond and 
mortgage, having by express provision sanctioned such an 
investment of it, no act of the stockholders, or of the direc- 
tors, not conflicting with the law, can be pronounced in- 
valid—but any act which, in its operation and legal effect, 
secures the end desired to be attained, and effects the in- 
tention, is valid for all purposes, upon the most obvious 
principles of reason and common sense. 

One of the fixed rules of construction in relation to cor- 
porations, is: * that all acts of incorporation are held to 
be directory unless they expressly avoid all security taken 
other than that prescribed, and that although neglect of 
this kind may be culpable on the part of directors of the 
Company, the security taken may be enforced against him 
who gave it.” Angell & Ames, Corp., 190. 

In Little vs. O’Brien, 9 Mass., 423, the case was this— 
“the charter required the capital should be invested in 
certain stocks ; whereas, instead, the company took the 
notes of the stockholders with collateral security. It was 
said by the Court, that whether for this misbehaviour of 
the corporation the Government might not serve their fran- 
chises upon due process, was a question not before them, 
but that it did not lie in the mouth of a stockholder for this 
cause to avoid his contract, which, as between him and the 
company, was made upon a suflicient consideration.” 














TERM AT TALLAHASSEE, 1853. 139 





So. Life Ins. & Trust Co. va. Lanier—Argument of Counsel. 








The same principal is maintained in the case of Chester 
Glass Co. vs. Dewy, before cited. 

In the case of the Bank vs. Hammond, 1 Richardson’s 
Law Rep., 288, which was a suit upon a note for a large 
sum, and secured by a different kind of security than that 
prescribed by the charter, the Supreme Court say: “ It is, 
however, too strict to insist that. a power which is con- 
tained in a grant, and which, 7m various ways, may be perti- 
nent to the purposes of a corporation, may be restricted to 
a particular form of directions for its exercise in that 

form.” 

In Bates vs. Hines, 2 Ala. Rep., 451, in which a ques- 
tion arose as to the validity of a contract made with a Bank, 
and said to have been in violation of certain provisions of 
its charter—the Court say: “‘ Be the rule of construction 
in this class of cases ever so strict, it must be admitted 
that in most if not every act of incorporation, while certain 
rules are prescribed which cannot be transcended, and the 
observance of which are essential to the validity of its con- 
tracts, there are others which are merely directory to the 
officers of the corporation, and the observance of which is 
not necessary to the validity of contracts made in reference 
to them.” The following cases are cited by the Court to 
sustain this proposition ; 

Commissioners, &c., vs. Leckie, 6S. & R., 166; Bank 
N. Liberties vs. Cresson, 12 Ibid., 306; Bank U.S. vs. Dan- 
dridge, 12 Wheat., 64; Bulkly vs. Fishing Co,, 2 Conn., 
252. 

In the case of Bates vs. Hines, just referred to, the Court 
says: “ The reason of the restraint was to guard the Bank 
against loss.” ‘It was doubtless expected by the legisla- 
ture that its commands would be obeyed by its agents, but 
at is impossible to suppose that it was ever contemplated 
as the result of a regulation intended to protect the public 











140 SUPREME COURT, 





So. Life Ins. & Trust Co. vs. Lanier.— Argument of Counsel. _ 








against loss, that if by collusion with the directors (or as 
was doubtless the fact in this case, an honest mistake on 
the part of the directors) an individual could succeed in 
getting, on a bill of exchange, a larger sum than the char- 
ter allowed, that the same regulation would protect him 
against paying it. Whatever may be the liability of the 
directors in such a case, the borrower must return the 
money. Any other construction would place the capital 
of the bank at the mercy of a venal directory and profli- 
gate borrower.” 

To the same effect is the case of Bond vs. Central Bank, 
2 Kelly, 92. See also 9 Ala., 853. 

By the sixth section of the original charter of the Bank, 
it was required that its capital stock should be invested in 
bond and mortgage, as before remarked. In the transac- 
tion with Lanier, the corporation carried out the intention 
but not in the particular mode which the defence insists 
should have been adopted. It is contended that Lanier 
should have paid specie for his stock ; but of course it is 
not denied but that had he done so, the Bank could have 
immediately loaned him the very money he paid in, pro- 
vided he furnished the kind of security the charter stipu- 
lated would be obtained. I think the counsel for the de- 
fence will find it difficult to prove that taking the bond 
and mortgage for the stock in the first instance, essentially 
varied the effect of the transaction, or that such mode of 
investing the capital militated in any way whatever against 
the end desired to be secured by the sixth section of the 
first act of incorporation ; as to the mode in which the ob- 
ject was effected, the provisions in the charter are clearly 
directory in their character, and the failure to pursue the 
order of proceeding pointed out in the law, no more ren- 
ders the acts done illegal and yoid, than the more essential 
deviations which existed in the cases just citedin Alabama, 











TERM AT TALLAHASSEE, 1853. 141 





So. Life Ins. & Trust Co. vs. Lanier—Argument of Counsel. 





South Carolina, Georgia, Massachusetts, &c. In those ca- 
ses, the acts done were in contravention of the charter. 
In this case, the sale of the stock and the security taken, 
fully realized the intention of the legislature. No law was 
violated—no policy frustrated, no one was injured. 

3ut independent of the reason which I have adduced to 
show that the act was valid and in conformity with the 
spirit of the charter of the corporation, I beg leave further 
to refer to the acts of incorporation and the amendatory 
laws, for the purpose of showing, as I think I can do, be- 
yond a reasonable doubt, that the directions in the 9th, 
10th, 11th, and 12th sections of the first act of incorpora- 
tion do not apply to the sale of the surrendered stock— 
conceding for the sake of argument, all the conclusions 
deduced from the provisions of said sections by the defen- 
dant’s counsel. 

The sections referred to, provide for Commissioners to 
receive subscription—that the books shall be kept open at 
particular places, and that when the stock is subscribed 
jor, and a certain sum paid in cash, that the Governor shall 
issue his proclamation, &c. These are the usual restric- 
tions and limitations imposed by the legislature in the 
ereation of a monied corporation. They provide for the 
mode and manner of the creation, and when these condi- 
tions precedent are complied with, and proclamation made, 
the corporation exists. 

It must be admitted that the third section of the act of 
1838, in giving to the Company the right to re-issue the 
surrendered stock, is entirely silent as to the mode and 
manner in which the same shall be done. The grant of 
the power to accept the surrender of the shares subscribed 
and to re-issue them, is unlimited and unrestrictive. But 
the defendant contends that the limitations and restrictions 
contained in the 9th, 10th, 11th, and 12th sections of the 
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original act, are by implication, enjoined in the amend- 
ment. It is an unusual doctrine, that a grant, in itself free 
and unfettered, should receive a construction affixing re- 
strictions of any kind, but such position is the more unten- 
able when sought to be sustained by reference to a previous 
act imposing such restriction—which act is not prospective 
as to any amendments which may be made, and which by 
its terms and context evidently was intended to have re- 

lation to acts passed and performed, and which restraining 
act is not referred to in the grant—but particularly w hen, 

as in this case, the restrictions ahd limitations of the first 
law could not be made to apply to the exercise of granted 
power, without supposing that the legislature demanded 
that to be done which would be manifestly absurd as well 
as inconsistent and impossible. 

If any part of the directions contained in the 9th, 10th, 
11th, and 12th sections of the original charter apply to 
the grant made in the third section of the amended act of 
incorporation of 1838, and are conditions upon which alone 
the grant can be enjoyed, then every condition and lim- 
itation in the sections cited applies. I know of no rule 
by which a part can be referred to and the balance rejec- 
ted. Ifthis be true, I ask the Court to consider the ab- 
surdities which would result should such reasoning be car- 
ried out. It would suppose the legislature to have required 
that the corporation which was in existence, with a large 
capital paid in, and in the pursuit of its lawful business, 
should go through the same initiatory steps which had been 
provided for its formation, leaving nothing to the discre- 
tion of its directors or the judgment of its stockholders, 
whose interests would be most affected by any false step. 
Is it within the bounds of reason, that the legislature should 
have required that new books should be opened, commis- . 
gioners appointed, and after a certain time, and on the pay- 
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ment of a certain sum, proclamation made by the Gover- 
nor, &c., &c., before the corporation could sell a share of 
its stock? Where is any reference to the appointment of 
such commissioners, or to the proclamation by the Gover- 
nor? Or what reason is there to suppose that any such 
requirement was intended? The counsel for defence will 
say with me, I think, that there is no ground to contend 
that any such proceedings were enjoined. Where, then, I 
ask, do they find the rule that is to govern the Court in de- 
ciding which of the limitations and restrictions in the orig- 
inal charter is applicable, and which is not? The argu- 
ment used on the other side, if it should prevail, would 
launch the Court into a sea of conjecture, without any fix- 
ed rule to govern it. Again—the 12th section of the orig- 
inal act provides that no more than ten per cent. shall be 
required at the time of subscribing, and that additional in- 
stalments may be called for within fixed periods, and that 
the whole amount shall be paid in a certain time. Now, 
suppose this to be applicable to the re-issued stock. If 
such had been the case, the persons subscribing for it 
would be entitled (by paying ten per cent.,) to enjoy the 
same rights and privileges, and to the same extent, as the 
same were had and possessed by the stockholders who had 
paid for their stock in cash in full. Is it to be supposed 
that such gross inequality was ever contemplated by the 
Legislature ? 

The slightest examination of the two acts referred to will 
suffice to convince the understanding of any man of com- 
mon sense that they are inconsistent one with the other, 
and have no material dependence ; and even if the first act 
had been referred to by the last, no Court could have re_ 
conciled them—still less will a Court find a reference where 
none can exist, or construe a grant so as to subject it to 
limitations utterly inapplicable, upon bare surmise of an 











144 SUPREME COURT, 





a So. Life Ins. & Trust Co. vs. Lanier.— Argument of Counsel. 
intention, without any expression in the law making the 
grant referring to the act containing the limitation. I 
maintain that no power exists by which such a construc- 
tion can be made. The mere belief that the Legislature 
favored such a policy as that contended for, because they 
had provided certain limitations in the first grant, would 
not justify the Court in imposing similar limitations upon 
the second, when the Legislature itself had not so provided. 
To do so, would be to materially alter the contract, and 
render it less valuable, and amount to a violation of its ob- 
ligation. 

If, then, the provisions of the first act are inapplicable to 
the sale of the surrendered stock, or even if the whole, or 
any part, is applicable, yet, if the Court should agree with 
me, that by the amended act giving power to the corpora- 
~ tion to accept a surrender, and make sale of the stock, no 
limitation and no condition are imposed, in either aspect 
of the case, there is no ground for the defence set up, as to 
the legality of the sale to rest upon. 

But even granting the mode in which the sale of stock 
was made to be illegal and violative of the policy indicated 
in the charter, yet I contend that the defendant cannot es- 
eape from paying his bond. He has assumed to act and 
has acted as a stockholder; he has received all the benefits 
of the contract, and should he be reléased from liability, he 
will enjoy the fruits of his illegalfact ; and the creditors of 
the corporation, the persons designed to be protected by 
the Legislature, are saddled with the loss. The observa- 
tions of the Supreme Court of Alabama, in disposing of a 
defence similar to that set up in this case, are here pecu- 
liarly appropriate, and although before quoted in the argu- 
ment, I again cite them: “It is impossible to suppose,” 
say the Court, “that it was contemplated as the result of 
a regulation intended to protect the public against loss, 
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that if, ie collus ion with the directors, &e., an individual 
could succeed in getting on a bill of exchange a larger sum 
than the charter allowed, that the same-regulation would 
protect him against paying it.” By the decision made in 
the Court below, the regulation said to exist, and alleged to 
have been “intended to protect the public against loss,” 
is made to produce the very result deprecated, and “the 
same regulation protects him (Lanier) against paying.” 
This kind of reasoning, which justifies and supports such a 
decision, is that which disregards the spzrit and reason of 
the law, and adheres to the “letter which killeth.” To such 
judgments may the maxim “ gut heret in litera, heret in 
cortice” be applied. 

There is a numerous class of cases of a kindred nature 
with that before the Court, some of which have been cited 
in another branch of the argument, in all of which it has 
been held that the defence set up by Lanier is untenable, 
and the reasons given have been that the party, having 
obtained the stock and having held himself out to the world 
as a stockholder, was estopped to deny his character as 
such, and could not plead his own illegality to avoid the 
contract. And particularly has this been decided when 
the corporation had become insolvent, and the suit has been 
for the benefit of creditors. 

The following authorities are to this part of the argu- 
ment :—5 Alaba. R., 787; 17 Ohio, 190; 19 Ibid, 463; 16 
Mass., 94; 9 Ibid, 423; 21 Vermont, 31: 20 Cums, 170; 
14 ora 20; 6 Hill, 624; 1 Hall S.C.; 2 Barbour S. 
C., 294; 7 Alab., 670 

The got ac is admitted to be insolvent. It has been 
held, in a variety of cases, that when a corporation be- 
comes insolvent, the officers are trustees for the creditors, 
and that it is their duty to collect the debts due to the cor- 
poration, and pay those due by it. This being the law, 

19 
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the suit before the Court can only be viewed as a proceed- 
ing instituted for the benefit of creditors, and the decisions 
last quoted apply with full force to the case. See Wood 
vs. Dummer, 3 Mason C. C. R., 308. It is all the sameas 
though the suit had been brought by one creditor in behalf 
of himself and other creditors. 


SEMMES, J.: 


This was a suit in Chancery, commenced in the name of 
the Southern Life Insnrance and Trust Company and the 
State of Florida, against A. H. Lanier. 

The preliminary question made in argument, and raised 
by the answer of respondent, is that the State of Florida 
has no interest in the suit, and that, therefore, the bill 
should be dismissed. The objection is presented by spe- 
cial matter, set up in the answer by way of demurrer, un- 
der the provisions of our statute law. Thomp. Dig., 458, 
§ 9. 

We do not doubt the correctness of the doctri ine, or its 
application to this case, that, to sustain the character of 
a plaintiff, it is requsite to show in him an interest, cither 
legal or equitable, in the subject matter of the suit. The 
principal facts stated in the bill, and relied on in support 
of the interest of the State, is, that by reason of certain lia- 
bilities ineurred by the late Territory of Florida for this 
Company, under the authority of its charter, the bond and 
mortgage of respondent were deposited with the Governor 
of the Territory, to indemnify it against loss ; and that, up- 
on the filing ofthe bill, the said bond and mortgage (which 
had been previously turned over to the Gevernor of the 
State,) was held by him in trust, and as a security for the 
ultimate payment and redemption of the liabilities of said 
Territory ; and that the suit was brought at the instance of 
said Governor, for and in behalf of said State. Itis a mis- 
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conception of the term to say that these allegations, or any 
of them, are inferences of law. They are stated and relied 
on as matters of fact, and are all admitted by the demurrer 
to be true. 

Whether the State of Florida has, in any mode or form, 
incurred any liability in respect to this matter, is not a 
question for our consideration; nor do we so decide, or 
even intimate an opinion. In fact, as far as concerns the 
question before us, it is not necessary that therg should 
have existed the remotest liability on the part of the State 
to authorize its being made a party to the suit; for if, upon 
the organization of the State Government, this bond and 
mortgage were delivered to the executive, and he as such 
held them zn trust, as a security and means of indemnity 
fur another party, it was both proper and necessary that 
the State should have been made a complainant. It weuld 
seein scarcely necessary to refer to the manifest distinction 
between the case before us and the cases of the King of 
Spain vs. Machado, 4 Russ., 225; Cuff vs. Platell, ¢bzd, 
242, and other authorities to the same eflect. In these 
cases, the entire want of interest on the part of some of the 
complainants, appeared on the face of the bill, and the de- 
murrer was of cuurse sustained by the Court. In the case 
of Makepeace vs. Haythorne, 4 Russ., 244, the objection 
did not appear on the face of the bill, but was raised by 
plea. In these cases the Court, in affirmation of the wel] 
settled doctrine on this subject, say that if a party has no 
interest in the suit, the bill is demurrable, if that fact ap- 
pears on the bill; but if the fact does not appear on the 
bill, but is bronght forward by plea, it is a good defence to 
the suit. The principles announced by the Court in these 
authorities, are directly adverse to the argument of respon- 
dent’s counsel. 

But independent of these views, a fatal objection to this 
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demurrer is, that it is a speaking one. 1 Story’s Eq. Pl., 
495. It alleges, in aid of itself, that the Territory of 
Florida in the first instance was not liable on its guaran- 
tee ; that the State is not the successor of the Territory as 
to any liabilities incurred by the latter; that the bond and 
mortgage were not assigned to the State asa security ; and 
that the Governor had no authority to institute suit with- 
out the authority of the General Assembly, who alone had 
power ta enter into agreements recognizing the liability of 
the State ; and that the late Territory, through its Legis- 
lature, has, by repeated action, declared said guarauties 
null and void, All these facts may undoubtedly be true, 
but it was not the office of the demurrer to set them up in 
its support. The very attempt to do so is fatal to the de- 
murrer. Being matters dehors the bill, they could only be 
raised by plea in order to be available. But the argument 
of counsel in support of his demurrer proves too much ; for 
if it be true, as the answer states, that the State was made 
a party without due authority, then the rule of practice is 
of peculiar application, that where a person is made a co- 
plaintiff improperly, without his privity or consent, the 
proper motion is that his name be stricken out, not that the 
bill be.dismissed even as to him. 

The respondent has, at this stage of the case, no cause of 
complaint. Our statute, which allows a defendant to set 
up special matter in his answer, and claim the same bene- 
fit he would be entitled to if he had demurred to the bill, 
is but an affirmance of the rule of Chancery practice, as 
recognized by the English Courts; and the construction 
given by those Courts to this rule is, that only at the hear- 
ing of the cause such benefit can be insisted on, except 
in the case of multifariousness or msjoinder, in which 
case, if the defendant does not take the objection én lim- 
ine, the Court, considering the mischief as already incur- 
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red, will not, except in aspecial case, allow it to prevail a¢ 
the hearing. 2 Dan. Ch. Pr., Amer, Ed., 819, and author- 
ities cited. 

If the respondent, as was his duty, had presented this 
point in limine, the objection might have been corrected 
without prejudice to the rights of the Company. Omitting 
to do so, and going into the merits of the case, he waived 
his demurrer ; for it would be against every rule of pro: 
priety to allow a defendant to call upon a Court for a de- 
cree on the merits, and if against him, to fall back upon his 
demurrer, and invoke the judgment of the Court upon that. 
And to this extent does the argument of counsel lead us. Its 
effect would be to mislead opposing counsel, and embar- 
barrass the Court in the discharge of its duty. We feel 
no hesitancy in saying that a defendant should never be 
allowed, by such a device, to spring upon his adversary in 
the appellate tribunal, an objection he did not urge in the 
Court below, but by his course, induced both the Judge 
and counsel to suppose he had waived the objection. We 
know of no rule of Chancery practice which would author- 
ize such a proceeding, and we feel no disposition to estab- 
lish one. 

We now proceed to the consideration of the merits of 
this suit ; and, in view of the magnitude of the interest at 
stake, and with an anxious desire of settling correctly the 
principles involved, we have bestowed all the time at the 
disposal of the Court to the consideration of the subject, 
aided as we have been by the very able and elaborate in- 
vestigation made by counsel. 

The Bank was organized and went into operation in 1835. 
In 1839, the Company re-issued stock, which had been sur- 
rendered, under the provisions of the amendatory act of 
1838, and the respondent, Lanier, became the purchaser of 
one hundred shares, for the payment of which he executed 
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his bond and mortgage to secure the sum of $10,000. Some 
short time thereafter, in right of his being a stoekholder, 
and upon the faith of his shares of stock, he borrowed from 
the bank the several sums of $6,000 and $917, for which he 
gave his notes. The bill is brought to foreclose the mort- 
gage and recover the amounts due on the bond and notes. 

Upon the part of the respondent, it is contended that the 
bond and mortgage were given without consideration, and 
that they are illegal and void, 

First—Because the surrendered stock was issued by the 
Company contrary to the mode prescribed by the charter ; 

Secondly—The capital stock of the bank could not be 
sold fur bonds and mortgages ; 

And thirdly—The respondent was induced to execute 
and deliver to the Company his bond and mortgage by the 
fraudulent representations of its agent. 

No defence is urged against the payment of the notes for 
$6,917, further than that the amount borrowed was not 
specie or its equivalent, but bills of the bank, which it is 
alleged were at a discount. 

The last point does not require consideration, for wheth- 
er the fact be as stated or not, it cannot affect the liability 
of Lanier, or the validity of the contract. There was no- 
thing illegal about the transaction. It was a voluntary act 
upon his part to receive bank bills and execute his notes 
payable in money. 

To sustain the first position, it is insisted that the Com- 
missioner and not the Company should have issued the sur- 
rendered stock, and that ten per cent. was requisite to be 
paid on each share, at the time of purchase, to make valid 
the transfer of stock. We find nothing in the charter, nor 
are we aware of any rule of construction which would war- 
yant such a conclusion. 

First, as to the ten per cent.: The capital stock of the 
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bank consisted of two millions* of dollars. The Commis- 
sioners were directed in the first instance to open books to 
receive subscriptions te this stock, and it was required that 
ten per cent. should be paid to the Commissioners on each 
share, at the time of subscribing. So soon as all the cap- 
ital stock was taken, and $200,000 was paid in, trustees 
were to be elected, the Gevernor to be notified of the fact, 
and, upon his proclamation, the Company became fully or- 
ganized, and was authorized to commence business. All 
this it is conceded was dune. Upon the payment of $200,- 
000, which was the first instalment of the capital stock, the 
sole object of requiring the ten per cent. was fully accom- 
plished, and the Company became at once invested with 
all the acts and powers secured to it by the act of incorpo- 
tion. 

With the view of aiding all subscribers, and relieving 
them frow the penalty of a forfeiture of their stock, im- 
posed by the tenth scction of the original act, the Legisla- 
ture, in 1888, by an amendment of the charter, authorized 
the Company, in its discretion, to allow any stockholder to 
surrender his certificate of capital stuck, and take a certifi- 
cate of full stock equal tothe amount of paymenton thestock 
so surrendered, and the Company were to hold or re-issue 
such overplus stock. Upon what reason or authority can 
it be contended that the Company were compelled to re- 
quire of the purchasers of this surrendered stock a pay- 
ment of ten dollars on each share of their purchase? It is 
not pretended that there is any provision in the act au- 
thorizing a surrender and re-issue which requires it. But 
it is said the terms of the original charter are broad and 
coniprehensive, including all subscribers. This is true; 
but still it has exclusive reference to the subscribers before 
the corporation was organized, and before it had existence. 
The ten per cent. was required to be paid as a condition 
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precedent to its existence, and it was paid by all the sub- 
scribers, in literal compliance with the charter. There 
was no discretion in the Commissioners, who were but the 
agents of the government, clothed with a special trust. 
Their duty was imperative and well defined, and no sub- 
scription could be valid without this pre-requisite. So 
soon as the $200,000 was paid in, the duties of the Com- 
missioners in reference to the original subscribers ceased, 
and the special requirements of this part of the charter had 
been accomplished. The object and reason ofthe rule 
ceasing, why revive it, and force its application to the ex- 
ercise of unrestricted authority, in the Company’s re-issuing 
its surrendered’stock, when, too, the ten per cent. had been 
paid upon this identical stock, by the original subscribers, 
before the surrender, and which was in the vaults of the 
bank ? 

The question presented on this branch of the case is not 
anew one. In the leading case of Jenkins vs. The Union 
Turnpike Company, 1 Caine’s Cas. in Error, 85, Chancel- 
lor Lansing places the doctrine, in our opinion, upon the 
true ground—that the power of the Commissioners was re- 
stricted to a certain mode of receiving subscriptions. The 
acts to be performed by them were preparatory to the cre- 
tion of the corporation. They had no discretion or latitude 
of action, and to give effect to their acts, in receiving sub- 
scriptionsand exacting payments, the mode prescribed must 
be strictly pursued ; otherwise, there would be no contract 
with the subscribers, because there was no corporation to 
deliver the stock, and consequently no consideration. But 
when the corporation was in existence, the directors might 
dispense with the exaction of the first payment. The same 
well founded distinction between subscription for stock to 
Commissioners, preparatory to the organization of the cor- 
poration, and to a corporation én esse, is fully recognized 
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by all the New York decisions. Vide 19 John. R., 2183 
10 John R., 154; 14 John R., 238. See also, Lewis vs. Ro- 
berts, 13 Smede & Mar,, 558; King vs. Elliot, 5 Smede & 
Mar., 428. Even this principle, in many cases, has been 
considered too rigid in its application, and it has, been 
modified by the decisions of other States. In fact, there 
would seem to exist no good reason for holding a contract 
for subscription to stock to be illegal, because the payment 
in cash of the first instalment was not exacted, unless a 
cash capital was requisite, as in the case of a banking in- 
stitution, or where, by the terms of the charter, it is made 
a condition precedent. See Vt. Central R. R. Co. vs. Clayes, 
21 Ver. R., 31; Selma and T. R. R. vs. Rountree, 7 Ala. 
R., 670; Henry ef a/. vs. Vamilia and A. R. R. Co., 17 
Ohio R., 190; Chester Glass Co. vs. Dewy, 16 Mass. R., 
94; Minor vs. Mechanic Bank of A.,1 Peters, 46. The 
effect of these authorities is sought to be evaded in the ar- 
gument, by contending that this institution was not au-. 
thoriged to do a banking business until the amendatory act 
of $838. If this were true, it would in no aspect of the 
case affect the merits of the question we are considering. 
The fourth section of the act authorizes the Company to 
use two-fifths of the capital stock paid in, or which may 
thereafter be paid in, for ordinary banking purposes. It 
was an additional grant to the Company, not impairing or 
restricting its previous powers, and it was optionary on the 
part of the directors to use two-fifths of the capital at that 
time paid in, for banking purposes, without calling ‘in any 
further instalments for that purpose, or not avail itself of 
the right at all, but continue in the full exercise of its orig- 
inal powers, in investing its capital stock in bonds and 
mortgages. But itis not true that this corporation had not 
banking powers previous tothe act of 1838. By the 19th 
section of the original act, it had the right to issue bills to’ 
/ 20 
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the amount of the capital actually paid in. It had the ad- 
ditional right of receiving funds on deposit, and to discount 
and pufchase promissory notes and bills of exchange. 
These powers constitute all the elements of banking, as un- 
derstood in thiscountry. See the case of the Bank of Au- 
gusta vs. Earl, Peters S. C. R. 

It is further insisted that the Commissioners and not the 
Company should have re-issued the surrendered stock. A 
conclusive answer to this is, that in the case of subscrip- 
tion to stock in the first instance, and in the case of for- 
feited stock, the Commissioners were required to open 
books for subscription—in the first case by express terms, 
and in the latter by implication—while in the case of sur- 
rendered stock, the corporation itself was authorized ‘‘ zo hold 
or re-issue it.” The grant of power to the Company to ac- 

~ cept the surrender and re-issue the stock, is as well-defined 
and unrestricted as language can make it; and unless it 
can be shown that the Commissioners and the body corpo- 
rate are one and the same, there is no foundation for the 
argument. The question .is not, as is supposed, whether 
there is in fact any distinction in the stock itself when for- 
feited or surrendered, but whether the charter has not ex- 
pressly defined the grant, by providing that the Commis- 
sioners shall offer the one for subscription, and the Compa- 
ny re-issue the other. 

If it be true that the forfeited stock could only be sub- 
scribed for through the Commissioners, it was a wise pro- 
vision ef the act of 1838 which gave to the Company this 
right of re-issuing its surrendered stock, and it was doubt- 
less designed to remedy the evil of the old law, by provid- 
ing against any contingency which might prevent the Com- 
missioners from being present at all times to open books for 

- subscription. By the 9th section of the original charter, 
three persons, by name, were appointed Commissioners. 
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After they had performed the duty assigned them, prepara- 
tory to the Company’s being organized, who were to act 
for them in case of their death or absence? No provision 
is made for supplying their place or appointing new ones. 
Was it in the contemplation of the Legislature that these 
three persons should, under all the changes of life, be pres- 
ent at all times, to dispose of the surrendered stock, during 
the fifty years’ existence of the corporation? Or does not 
the new law, in providing a remedy, fully meet the mis- 
chief? 

The next objection taken by the respondent is, that the 
surrendered stock could not besold for bonds and mortgages ; 
and a similar course of reasoning is adopted to sustain this 
position as the first, but it is equally artificial and unten- 
able. 

By the sixth section of the original act, the corporation 
was required to loan its entire capital of two millions upon 
bonds and mortgages. One of the leading objects contem- 
plated by the law, was to invest the proceeds of the sale of 
stock" in this kind of security ; a fund permanent and se- 
cure, yielding interest, and to which the creditors of the 
bank could look as a security for the ultimate payment of 
its liabilities. Not only the $200,000 paid in was to be in- 
vested in these securities, but all subsequent instalments, 
so that, if money was paid for stock, it was to be at 
once converted into bonds and mortgages, After the bank 
was én esse, it was an unmeaning and idle ceremony to re- 
quire payments in cash, and then invest the latter in bonds 
and mortgages. In the absence of all positive inhibition 
by the law, what objection could be raised to investing the 
stock in the first instance in this security? The same pur- 
pose is effected by one instead of a double operation, and 
no sensible distinction between them can be conceived. 
But it is said “ that it is not the stock which is to be invest- 
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ed in bonds and mortgages, but the capital.” But where 
exists the distinction? The stock represents the capital, 
whether in money or bonds and mortgages. ‘The stock- 
holder’s certificate of stock is evidence of the interest he 
has in the capital, and nothing more. Whateyer amount 
he has contributed to the general fund, whether in money 
or bonds and mortgages, his interest in the capital is the 
same. In investing thestock, you invest the capital of the 
bank. : 
No mode is pointed out as to re-issuing this surrendered 
stock. But it belanged to the Company, and they could 
dispose of it in any mode not inconsistent with their gen- 
eral powers. They could sell it at public or private sale, 
for cash or on a credit. ‘They had as much power as to its 
disposition as though it had been hypothecated to the Com- 
pany, and been forfeited by the terms of the hypotheca- 
~ tion, 

It is evident that, if the construction given to the act of 
1838 is to prevail, then, by some process unknown to us, 
the entire provisions of the old law become incorporated in 
the new. For the same rule of construction that would ap- 
ply one provision must apply all, and the same mode and 
formalities are to be observed in re-issuing the surrender- 
ed stock as before the organization of the Company. The 
board of Commissioners are to be revived, if they are in 
life ; if not, the stock is to remain fruitless and dead upon 
the hands of the Company. Theten per cent. is to be paid 
and the residue is to be sold, not on a credit for bonds and 
mortgages, but to remain payable in instalments, in such 

‘amounts and atsuch times asthe trustees may direct. 
Thus, instead of conferring on the Company an additional 
franchise, and amending the old law, as it purported to do, 
it but re-enacted (and all by intendment,) its entire pro- 
yisions, 
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scribers and the purchasers of the re-issued stock. The 
former could surrender their shares and take a certificate 
for full stock. The latter could not, even with the assent 
of the directors, have discharged their liability by a sur- 
render, for it would have been a fraud upon the creditors. 
Nor could the bank have compelled a forfeiture of their 
stock. Independent of this, in what possible mode were 
the dividends to be made to the stockholders? The first 
class hold certificates for full stock, the whole amount paid, 
while the purchasers of the re-issued stock are to pay but 
ten percent. on their purchase. Are the latter entitled to 
the same dividends as the former? Or are two distinct 
classes of stockholders tq exist in the same Company, with 
distinct rights and privileges, depending upon no fixed 
rule, but subject to constant change and modification, by 
the amount of instalments which each may pay on his 
stock ? 

The two acts are entirely independent of and inconsis- 
tent with each other, and no rule of construction can recon- 
cile them. The first is a restriction as to the mode and 
manner of disposing of stock, with the object and purpose 
clearly defined; the latter is an unconditional grant of 
power, only restrained by the general object and policy of 
the law. The principle cannot be questioned, that where a 
grant of power is elearly defined, and no mode is pre- 
scribed for its exercise, it is for the corporation to adopt 
such mode as in its judgment will secure the purpose con- 
templated. And so well recognized is this doctrine, that 
as a general rule a grant specifying the mode and manner 
of exercising powers, is construed as merely directory, un- 
less there are negative words, excluding the right to adopt 
any other mode ; and restrictions upon grants of power, 
designed for the protection of creditors, are not to be con- 
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strued to defeat that purpose. The charter of this bank, 
by the twenty-sixth section, is to receive from the Courts 
**a favorable construction ;” but so far from the one given 
it being consistent with the object of its creation, it defeats 
both the reason and the spirit of its provisions, by embar- 
rassing the corporation in the exercise of clear and well- 
defined powers. 

But it is said the respondent was induced to become a 
stockholder by reason of the fraudulent representations of 
the Bank or its agent ; and numerous familiar elementary 
principles, as to fraud and illegality, have been invoked 
and zealously pressed upon the Court. But their applica- 
tion to this case is entirely misconceived. The matter of 
fraud, in the first instance, is a mere question of fact, and 
we have in vain searched the record before us for evidence 
- tosustain it. It is said the Bank was insolvent in 1839, 
when Lanier purchased his stock. The proof is, that, 
though embarrassed, it was solvent in 1840, and paying 
specie; and that this embarrassment and final insolvency 
were mainly occasioned by the want of good faith upon the 
part of the stockholders, to meet their liabilities. And if 
Lanier has failed to realize all the advantages which he 
seems to have expected, on becoming a stockholder, it 
should be recollected that he has contributed to produce 
the very'state of things of which he now complains. The 
loose conjectures of witnesses, as to the condition of the 
Bank in 1839, based upon no knowledge of their own, but 
derived from others who had as little means of information, 
could have but little weightfunder any circumstances, but 
especially when contradicted by the then officers of the in- 
stitution. There is no evidence that the agent ever made 
to the respondent any representations as to the solvency of 
the Bank, or as to any other matter upon which he rests 
the question of fraud. But conceding the fact to be as al- 
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leged, it was his duty, upon a discovery of the fraud, to 
have taken immediate steps for the rescision of his con- 
tract. Story’s Eq. Jur. § 190-1-2-3-5. 

According to his own statement, he first discovered the 
alleged fraud when he applied to the Bank for the loan of 
the $6,917 on the pledge of his stock, which he received in 
bills of the Bank, and for aught that is known, used as mo- 
ney. Afterwards we find him renewing his notes for this 
amount, from time to time, without objection and without 
complaint; holding himself out as a bona fide stockholder 
from 1839 until the filing of his answer to this bill; 
giving faith and credit to the institution as such stockhold- 
er, and enjoying all the advantages of such a relation. 
Were the facts true, his defence has no foundation in law 
or morals. By his repeated ratification of the acts of which 
he complains, and to which he was a willing party, he is 
forever estopped from setting up such a defence, especially 
when the assets of the Bank would thereby be diminished, 
and the rights of creditors sacrificed. The means devised 
by the law to protect the public against loss, cannot be in- 
voked to consummate the evil it was designed to avoid, by 
releasing him from a contract, the fruits of which he has al- 
ready enjoyed. 

There is one other matter to which, in our opinion, un- 
due importance has been given, yet in consequence’ of its 
having contributed mainly to a difference of opinion among 
the members of the Court, we feel bound to notice. It is 
said the fifth section of the amendatory act of 1838, which 
provides that the company may call in the residue of its 
capital stock at any time within the period of five years 
from January, 1839, restrains, by implication, the power 
of the company from re-issuing any of its surrendered 
stock, after that time ; that, as a consequence, the compa- 
ny, in the sale of this surrendered stock, had no authority 
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to extend the time of payment beyond that period; and 
that the credit given to Lanier for five years from July, 
1839, was in violation of the charter, and the contract of 
sale and purchase therefore void. By what process of 
reasoning all this is arrived at, we are at a loss to conceive. 
Were the premises true, it would be no difficult matter to 
show, from principle and authority, that the extension of 
time did not affect the validity of the sale, and that it does 
not lie in the mouth of Lanier, for this cause, to avoid his 
contract, which, as between him and the company, was 
founded upon a good and sufficient consideration. But the 
positions assumed are not warranted by any fair construc- 
tion of the charter, and cannot be sustained. 

If reference is had to the 12th section of the original act 
of incorporation, and the amendatory acts of 1836 and 
~ 1837, in connection with the 5th section of the act of 1838, 
it is evident that the latter, in authorizing the company to 
“ call in the residue of its capital stock,” has exclusive ref- 
erence to the stock originally subscribed for, and the pay- 
ments for which were due and then outstanding. To make 
the whole charter consistent with itself, these several sec- 
tions, treating of the same subject matter, should be con- 
strued in reference to each other. By the 12th section of 
the original act, the subscribers to stock were required to 
pay ten per cent. in cash on each share; ten per cent. at 
the expiration of six months thereafter, and the “‘ whole 
amount remaining due” was liable to be called in by the 
Trustees at any time within three years from the date of 
subscription. The shares of every stockholder omitting to 
make such payment, within the time prescribed, became 
forfeited, together with all previous payments made there- 
on. The amendatory acts of the two following years au- 
thorized the company to extend these payments—the sec- 
ond instalment from six months to three years, and the 
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residue from three to five years from the time of subscri- 
bing. This gave the stockholders until sometime in 1840 
to pay up the remaining instalments then due. The act of 
1838 authorized the Company to extend a further indul- 
gence of five years, from January, 1839. It provides for 
the calling in, at any time within a limited period, the res- 
idue of its capital stock—that is, the amount then remain- 
ing due, and which represented the capital stock subscri- 
bed for. All the capital stock of the bank had been taken, 
and the instalments liable, as we have seen, to be called in 
at any time by the trustees, but who could, in their discre- 
tion, postpone the payment to the time designated by- the 
act of 1838. How is it possible to extend the provisions of 
this act to stock which, after the passage of the law, might 
be surrendered to and re-issued by the Company, under a 
new grant of power? The re-issued stock is not subscribed 
for as was required in the sale of stock in the first instance. 
The latter was payable in instalments, at the pleasure of 
the trustees, and subject at any moment to forfeiture. But 
upon the Company’s accepting a surrender of stock, under 
the act of 1838, it could hold or re-issue it, in any mode it 
deemed proper, consistent with the leading objects of the 
charter. The sale of this stock to Lanier, for his bond and 
mortgage, was not subject to the payment of instalments, 
to be called in at the pleasure of the Company, but it was 
absolute and unconditional. The contract of sale and pur- 
chase was complete, the purchaser holding a full and per- 
fect title to the stock, subject to no recall, no forfeiture or 
conditions. 

It must result from the argument, which assumes that 
the contract of sale was illegal, because the credit given to 
Lanier was more than five years from January, 1839, that 
had the credit been within five years it would have been 
legal. Suppose it to have been so, and that Lanier, on pur- 

21 
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chasing his shares, had paid in cash the ten per cent., and 
given his bond and mortgage for the residue, payable in 
four years. Could the Company have recalled in this stock, 
or, in other words, have enforced the payment of this bond, 
which represented the stock, before its maturity? If the 
argument be true, the Company could, under this fifth sec- 
tion, exercise its unquestionable power of calling in the 
stock at any time within five years, by enforcing payment 
of the bond, at any moment after it was executed. The 
very absurdity to which the argument leads us, is a sufli- 
cient answer to its soundness. 

Again—Suppose this surrendered stock had been sold to 
Lanier for cash, and immediately the Company had loaned 
the same to him on his bond and mortgage, for five years, 
or less time—these securities still represented the identical 
stock held by Lanier, and the position of the parties would, 
in legal contemplation, be altogether the same as now. 
Could the bank call in this stock before the maturity of the 
bond? Why not, if it has the power claimed for it under 
the fifth section? Is its power become suddenly paralized 
by simply entering into a contract which it is conceded 
would be a legitimate and legal one, under the provisions 
of its charter? The entire argument is necessarily based 
upon the hypothesis that although the bank has ample 
' power to dispose of its surrendered stock, yet, under the 
same law which clothes it with this power, it can make no 
contract for its sale which it cannot enforce at any time 
within five years from January, 1839—thus by one sweep- 
ing construction denying to the Company the right of in- 
vesting its capital stock in bonds and mortgages, a right 
hitherto unquestioned in the Company, and made by its 
charter one of the great and leading objects of the institu- 
tion. 

At the passage of the act of 1838, the first instalment up- 
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on all the shares, amounting to $200,000, had been paid in. 
Now, if the stockholders choose to avoid a forfeiture, by 
availing themselves, as they doubtless would do, of the 
privilege of surrendering their unpaid stock, then the effect 
of the construction given to this act is to throw upon the 
Company all of this surrendered stock, without the power 
to re-issue it for bonds and mortgages, and thus reduce the 
capital of the bank from two millions to $200,000, when by 
the very terms of the charter, the Company had the power 
of increasing it to four millions. 

If Lanier is to be considered a subscriber to stock from 
July, 1839, the time of his purchase, then the Company 
were authorized, under the original and amendatory acts 
of 1836 and 1837, to give him a credit of five years from the 
date of his subscription. _ But if the act of 1888 applies to 
the re-issued stock, then, in the ease of Lanier, and all oth- 
ers who might purchase stock after January, 1839, the 
provisions of the act instead of being, as is conceded, an 
extension of the time of payment before allowed, would be 
a limitation; and thus by the rule of interpretation adopt- 
ed, the fifth section would extend the time of payment to 
the first subscribers, and without any words to that effect, 
limit it to others, who it is contended could only become 
stockholders by subscribing in the same mode and under 
the same rules and restrictions as originally provided. It 
is a strange rule of construction that would thus construe 
an express grant, which, while on its face it extended the 
power of a corporation, was to be considered as a restric- 
tion on its original powers, And it is something new in 
the history of corporations that this institution, then in 
prosperous circumstances, with a charter containing most 
extraordinary grants of power, should be represented but 
three years after its organization as a suppliant before the 
Legislature, praying that its privileges be curtailed, and 
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that the power under which it could exercise its corporate 
franchises for the term of fifty years, should be limited to 
five years from January, 1839. | 
The construction which is sought to be given to this act, 
is at variance with both the letter and spirit of the charter, 
and would lead to endless embarrassment and difticulty. 
The fifth section of the act, it is manifest, has reference ex- 
clusively to contracts then subsisting, and cannot apply to 
future contracts, in relation to the sale of surrendered stock. 
The third section of the same act contains a new grant to 
the corporation, well defined as to power, and unrestricted 
as to time—a power which the Company could legitimate- 
ly exercise in the sale of its stock, as often as it was sur- 
rendered, and within the duration of its charter. 
The substance of the entire defence made in this case is 
“based upon the alleged misconduct on the part of the di- 
rectors of this institution. To say that a party can avoid his 
contract, and thereby diminish the fund which was design- 
ed as a security, for the benefit of the public, upon the pre- 
tence that there was some abuse of the corporate powers, 
or mismanagement on the part of the Board of Directors, 
in making the contract, is to pervert the well settled prin- 
ciples of law, and, under color of its sanction, to open the 
door for the consummation of fraud upon individuals and 
the public. Neither party can escape the obligation cre- 
ated by the sale and purchase of this stock. Admitting the 
contract to haye been made contrary to the letter of the 
charter, it is not thereby void, and the respondent cannot 
avail himself of any merely unlawful act by himself and 
the directors, whether only designed or fully consummated, 
to perpetrate a greater fraud on the creditors of the bank. 
See 16 Serg. and Rawl., 144 
In the case of the Bank of South Carolina vs. Hammond, 
1 Rich. L. Rep., 288, the defence was, that the contract 
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was in violation of the charter, and void. The Court held, 
that a contract with a corporation may be binding on the 
parties, though it was an abuse of the corporate powers, 
and for which the corporation was answerable to the Gov- 
ernment which created it: and that it was too strict to in- 
sist that a power which is contained in a general grant, 
and which in various forms may be pertinent to the pur- 
pose of a corporation, may be restricted to a particular 
form of direction for its exercise. The same defence was 
relied on in the case of Little vs. O’Brian, 9 Mass. R., 423, 
and the Court say, whether for this violation of the char- 
ter, the Government may not seize their franchises, upon 
due process, is a question not now before us. It is suffi- 
cient to say it does not lie in the mouth of a stockholder 
for this cause, to avoid his contract, which as between him 
and the company, was made upon a sufticient considera- 
tion. In the case of Fleckner vs. Bank U.S., 8 Wheat., 
338, the Court say, that the defence set up was merely a 
violation of the charter, for which a remedy may be ap- 
plied by the Government, and conceding the bank to have 
violated its charter in this particular transaction, it is not 
easy to perceive how that objection could be available. 
The act did not say that such a transaction or contract was 
ipso facto void. It remained to be shown how if the bank 
had a general right to discount notes, a contract, not made 
void by the act itself, could on that account be avoided by 
the party. See also Chester Glass Co. vs. Dewy, 16 Mass. 
., 94. 

These authorities are based upon this general principle, 
that all acts of incorporation are held to be directory unless 
they expressly avoid all security taken other than that pre- 
scribed, and that although the transaction may be culpable 
on the part of the directors, and ground of forfeiture, in a 
question’ between the Government and corporation, yot 
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the security taken may be enforced against him who gave 
it. Ang. & Ames, Corp., 190, and Palmer vs. Lawrence, 
3 Sanford R., 162; Brower vs. Appleby, 1 <bid. 108. 

It is conceded that this institution is insolvent, and it 
connot be disputed that when a corporation becomes insol- 
vent, the officers are trustees for creditors, and the same 
principles of law which would be applicable to a suit in fa- 
vor of creditors, would apply in all their force to the case 
before us. 

For the reasons contained in this opinion, we are com- 
pelled to reverse the opinion of the Court below, and the 
complainant is entitled to a decree of foreclosure, with costs, 
and for the amount of principal and interest due upon the 
bond and mortgage. 


ANDERSON, C, J., delivered the following dissenting 


opinion ; 


I differ with a majority of the Court in the conclusions 
to which it has come; and the importance of the case and 
the general interest of the questions involved in it, induce 
me to regard it as my duty to give somewhat at length the 
reasons which have prompted my dissent. 

The respondent, under the privilege given by our statute 
of 1828, insists in his answer, ** by way of demurrer to the 
“ said bill of complaint that the State of Florida, who is 
“set forth in said bill as one of the complainants, has no 
“interest in the subject matter of the said bill of com- 
$¢ plaint.” 

The judgment of the Court upon this demurrer does not 
seem to have been asked for by either party until the final 
hearing of the cause. 

I differ from the Court in their judgment upon this de- 
murrer, and regard it as a sufficient answer to the present 
bill, notwithstanding the counsel of the respondent expres- 
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sed a desire to have the case decided upon its substantial 
merits, and not sent back for a defect that may allow of 
amendment. Objections not intended to be pressed should 
not be put upon the record, or if put there inadvertently, 
should be waived with the same formality. I regard it as 
our duty to decide upon the record as presented to us. 

That the misjoinder of a co-plaintiff is a fatal error when 
taken advantage of by a demurrer or plea, is a familiar and 
well settled prineiple of equity pleading and practice. Sto- 
ry’s Eq. Pl., § 544; Mitford Eq. Pl., p. 399; King of Spain 
vs. Machado, 4 Russ., 228; Cuff vs. Platell, 4 Russ, 242. 

To my mind, it is apparent on the face of the bill that 
the State of Florida has no interest in the subject matter 
of this controversy, for though it is doubtless true as stated 
by complainant’s counsel, that the demurrer admits the 
facts as set forth in the bill, yet when legal inferences are 
set forth as facts, though they may be called facts, it is our 
duty to regard them in their true light as matters of law 
and not to receive them as true unless they are so. A de- 
murrer confesses matters of fact only and not matters of 
law. Ld. Raymond, 18. 

When for instance, the complainant speaks of the liabil- 
ity of the State of Florida on the bonds of the company, as 
a necessary consequence of the guarantee given by the 
agents of the Federal Government when acting as a Terri- 
torial Legislature in Florida, this liability, though assumed 
as a matter of fact, is but a deduction of lew, and therefore 
it is not admitted to be true by the respondent’s demurrer. 
The real facts set forth, such as the guarantee made by the 
Territorial Government, and the deposit of the certain 
bonds with the Governor of the State, may be true, and 
are admitted to be so, but they do not warrant the com- 
plainant in making a co-complainant of the State of Florida, 
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apart from the legal conclusion which he has assumed as 
facts. : 

I do not mean to discuss here the soundness of this legal 
conclusion. It is enough for my present purpose to dis- 
tinguish it as a matter of law, rather than a matter of fact, 
and that as such, it is not hdmitted by the demurrer. Up- 
on the face of the bill then, admitting all the facts there 
alleged to be true, it does not appear that the State of Flo- 
rida has any interest in the bond or mortgage or promis- 
sory notes of the respondent, and there can be no doubt 
that on a general demurrer under the authority of the case 
of the King of Spain vs. Machado, the bill would have to 
be dismissed. For I do not consider as at all tenable the 
position assumed by complainant’s counsel, that the Dill 
can be defended from the imputed defect under the legal 
~ maxim that a mere scintilla juris will justify the joinder 
of a co-plaintiff. 

The maxim is true, but its application in this case is un- 
warranted. Ifthe State of Florida has any interest in 
these bonds and mortgages at all, it is far from being a 
slight one. It is either nothing or of great importance. It 
‘an in*no correct sense be called a spark. The alleged 
deposit of the securities with the Governor could scarcely 
give to the State any interest which it had not otherwise. 
Such a deposit could only be with the incumbent as an 
individual, not as a representative of the State. Though 
there is no general demurrer in this case, the respondent 
has insisted in his answer, on the special matter of which 
I have been speaking, by way of demurrer. The statute 
of 1828 authorizes him to do so. That statute provides 
that “‘ the defendant may, in all cases, instead of filing a 
“ formal plea or demurrer, insist on any special matter in 
“his answer, and have the same benefit thereof as if he had 
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“ s plended the same matter, or had demurred to the: bill.” 
Thomp. Dig., 458. 

I cannot perceive that the respondent having availed 
himself of this privilege, stands before us in any different 
attitude than if he had demurred to the bill. 

The fact of this misjoinder seems to be but very faintly 
denied, but the complainant seeks to evade the consequen- 
ces of the defect by alleging that a Court will not allow an 
objection of this sort, being in the nature of matter in 
abatement, to prevail in the last stage of a cause, when 
justice can be done to all parties. The Court was referred 
to Story’s Equity Pleadings, Sec. 237, which says: “It is 
“not safe in any case to rely upon the mere non-joinder or 
“ misjoinder of parties as an objection at the hearing, for 
“if the Court can make a decree at the hearing which will 
“do entire justice to all the parties; and not prejudice 
* their rights, notwithstanding the non-joinder or misjoin- 
‘der, it will not then allow the objection to prevail.” The 
extension of the quotation a line or two more would have 
shown the true meaning of the Commentator. ‘ An ob- 
* jection,” he continues, “ of this sort should be taken by 
“‘ demurrer, plea or answer.” He evidently*means to con- 
fine his caution to those cases where the defendant seeks to 
take his adversary by surprise, and starts his objection 
orally, at the very last moment. 

This was not so in the case, before us. The objection is 
made and insisted upon by the respondent in the very 
opening of his defence, when the complainant, if he had so 
chosen, might have had leave to amend and thus avoid the 
consequences of his mistake. He did not choose to do so. 
The matter of demurrer was set down for hearing, with the 
answer in which it was rightfully embodied, and the com 
plainant went to the hearing with full notice of the objec- 
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tion, and of the purpose of respondent to urge it. I think 
he should abide the consequences he has braved. 

I do not mean to be understood as saying that the Chan- 
cellor’s decree below was justified by the misjoinder alone. 
It was sufficient to make him dismiss the bill, but without 
prejudice to the right of the Southern Life Insurance and 
Trust Company to file another bill; or, under the particu- 
lar cireumstances of the case, he might have given leave to 
amend at the hearing. 

The order of dismissal having been a general one, I will 
‘ proceed to show why I think, in opposition to a majority 
of the Court, that it was fully sanctioned by the other mat- 
ters in the record. 

The respondent, while admitting the execution and de- 
_ livery of the bond and mortgage, charges that they are 
null. and void, mainly because the complainant had no 
right to sell to him the stock which was the considera- 
tion for his indebtedness—that no consideration, therefore, 
passed to him, and the contract was illegal. 

In regard to his ether defences, I concur with a majority 
of the Court, and shall therefore confine myself to the con- 
sideration of the one just recited, as it is upon this. point 
that I differ with my brothers. 

I take it to be undeniable that “a corporation created 
“by statute can do those acts and exercise those powers 
“only which are conferred on it by its charter, or which 
‘** are necessary to enable it to perform its functions and 
** fulfill the purpose of its creation, or which flow by neces- 
‘‘ sary implication from some power granted.” 4 Ala. Rep., 
562. 

“The exercise of the corporate franchise being restrict 
‘ive of individual rights, cannot be extended beyond the 
“letter and spirit of the act of incorporation.” Beattie ys. 
Lessee of Knowles, 4 Pet. Rt., 152. 
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“ A corporation is confined to the sphere of action limit- 
“ed by the terms and intention of the charter.” An- 
gell & Ames on Corp., 68 ; 12 Wheaton’s Rep., 64 ; 4 chi, 
518; 6 cbid, 593. 

These stringent rules of restraint may be legitimately 
carried yet further, for when a mode is prescribed in the 
charter for the action of the corporation, that mode must 
be used, and any other is unlawful. Chief Justice Mar 
shall, in the case of Head and Amory vs. the Providence 
Insurance Company, said, in speaking of the power of cor- 
porations : ** The act of incorporation is to them an ena 
“bling aect—it gives to them all the powers they possess ; 
“it enables them to contract, and when it prescribes to 
“them a mode of contracting, they must observe that 
“ mode, or the instrument no more creates a contract than 
“if the body never had been incorpated.” 1 Pet. Cond. 
Rep., 375. 

These rules are well established, and we may proceed 
at once to apply them as a test to the contract in question. 

Let us inquire, then, 

Ist. If the contract was such an one as the Company, by 
its act of incorporation, was enabled to make or cause to 
be made ; 

2d. Whether the charter of the Company prescribed a 
mode of making such a contract, and, if so, whether it was 
observed in this instance. An examination of the act of 
incorporation in reference to these points, will enable us 
to determine the character of the contract and the su fficien- 
cy of the respondent’s defence, 

I have no difficulty in relation to the first proposed in 
quiry. There was an express provision in the charter in 
reference to the particular stock bought by Lanier. The 
3d section of the amendatory act of 1838 provides “that 
the Company may, in their discretion, authorize any of 
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“the stockholders to surrender their certificates of capital 
“stock, and take an amount of certificates of full stock 
“equal to the amount of payment on the stock so surren- 
“dered, and the said Company may hold or re-issue such 
“ overplus stock.” Thomp. Dig., 317. 

The record shows that the stock purchased by Lanier, 
was stock surrendered under the provisions of this section, 
and as the authority to re-issue is expressly given, there 
can be no question of the authority of the company to con- 
tract with Lanier for the sale of the stock, if they contrac- 
ted in the proper mode and through the proper agents. In 
re-issuing the stock to Lanier, they were only doing what 
their charter enabled them to do. 

Before proceeding to the second inquiry, let us define in 
precise and accurate terms, what was done by the com- 
. pany in this transaction, and we shall thereby better un- 
derstand whether any particular mode was prescribed by 
the charter in which that particular thing should be done. 

The thing done was the re-issue of stock which had been 
surrendered under the license granted in the amendatory 
act of 1838, and it was done under that clause of the act 
which allowed the company to hold or re-issue the same 
stock. It was done directly by the company without the 
agency or intervention of the commissioners, and the com- 
pany received from Lanierin payment of this stock, his bond 
and mortgage. Is there any mode for doing this, prescri- 
bed in the charter, different from the one adopted? The 
affirmative is maintained by the respondent, and it is upon 
the maintenance of this affirmation that his counsel chiefly 
relies. 

The mode may be prescribed directly or indirectly. As 
nothing is said in the act of 1838 which authorizes the re- 
issue of the surrendered stock, as to the mode in which the 
ye-issue was to be made, and the surrender and re-issue 
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were not contemplated in the original act, it must be ad- 
mitted that there are no direct instructions as to the mode 
in which such stock shall be sold, and we must look into 
the several acts to see if the mode is prescribed indirectly 
any where. by the legislature. If it be so, those instruc- 
tions, though indirectly made, are as imperative and ob- 
ligatory as if made in direct terms. 

_ In the 9th section of the act of incorporation, Lott Clark, 
Robert Raymond Reid, and Thomas Douglas, are appoin- 
ted commissioners to open books for subscriptions to the 
capital stock. The 12th section prescribes that each sub- 
scriber, at the time of subscribing, shall pay to the com- 
missioners ten dollars on each share by him subscribed, 
and that in three years the whole amount shall be paid, 
The last clause of this section is so material to the argu- 
ment that I will transcribe it at large. It is in these words: 
** The shares of every stockholder omitting to make such 
*¢ payment, shall be forfeited, together with all previous 
‘“‘ payments made thereon, and the books shall be again 
** opened as directed in the 9th section for subscription, 
‘and so from time to time until all shares are subscribed 
‘and paid for.” 

The last clause of the 9th section prolonged the authority 
of the commissioners for three years, in case the whole 
stock should not be taken within that period, and the clause 
just recited from the 12th section further extends their au- 
thority in reference to the forfeited stock till all shares are 
subscribed and paid for. 

It is now important to inquire in what. respect, if any, 
this forfeited stock, whose re-subscription is thus provided 
for in a mode plainly and directly presented, differs from 
the surrendered stock spoken of in the 3d section of the 
amendatory act of 1838. To forfeit is to lose the right to, 
possess, by some neglect or crime—to surrender in the 
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sense here used, is to give up the right to possess, volun- 
tarily, and not as a penalty for neglect. The original char- 
ter enforced the surrender of unpaid for stock, as 4 penalty 
—the amended charter allowed the surrender without the 
penalty. The forfeited stock beeame subject to re-sub- 
scription under the charter, as the surrendered stock did 
to re-issue under the amendatory act. In all respects, ex- 
cept as to relief from the forfeiture of moneys already paid, 
there was an identity in the forfeited and in the surren- 
dered stock. 

Again, what would have become of this surrendered 
stock if the act of 1838 had not passed? Those who did 
not duly pay their instalments would have forfeited it, and 
the books would have been again opened by fhe commis- 
sioners, and each new subscriber would have been required 
~ to pay ten per cent. at the time of subscribing, and the 
whole price within three years. If this surrendered stock 
then, but for the amendatory act, would have been neces- 
sarily forfeited for non-payment, and -afterwards disposed 
of in the mode just mentioned, then if there is any change 
in the mode of its forfeiture and subsequent re-issue, it 
must be authorized by that act. The main object of that 
act is obviously to relieve the stockholders who had made 
partial payments, from the penalty imposed by the origin- 
al act, and neither its terms nor its spirit, in any part of it, 
indicate the intent of the legislature to change the mode in 
which the surrendered stock should be re-issued. The sim- 
plest rules of construction require that in the interpretation 
of an amendatory act, reference should be constantly had 
to the act designed to be amended, and the amending act 
should not be understood as importing a greater change 
than its obvious intent and meaning indicate. The pur- 
pose of the 3d section of the act of 1838 was to relieve the 
subscribers from a penalty imposed by the original act, 
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and no more. To this parpose, its operation should be 
confined, since neither its letter nor spirit import any thing 
more. 

It will be observed, too, that the change proposed in this 
section is discretionary, not mandatory—discretionary both 
with the company and with the stockholder, for both were 
only permitted, not required, to receive or to make a sur- 
render of stock. It might very well have happened after 
the passage of that act, that either the company or the 
stockholder would have declined to exercise the discretion 
allowed, and in that case, unpaid for stock would have 
been forfeited and subject to the original conditions of re- 
subscription. And yet it is supposed that the exercise of 
the discretionary privilege offered by the amendment, 
has wrought a radical change in the stock given up, so as 
to release it from all rules, regulating the mode of re-sub- 
scription originally imposed in view of the public policy 
and interests. 

The conclusion to which this reasoning leads us, is 
sought to be avoided by making an essential distinction in 
the character and conditiom of the original stock for which 
the commissioners were authorized to take subscriptions, 
and this surrendered stock which “ the said company inay 
re-issue.” This distinction is based on the assumption that 
the commissioners were only employed to adopt the initia- 
tory steps for putting the corporation into existence, and 
that their functions then ceased. Such, I am very clear, 
was not the design of the legislature. 

The 11th section provides that the Governor, after being 
duly notified of the subscription of the entire stock, the ac- 
tual payment of $200,000, the appointment of trustees and 
their readiness to commence business, should make proc- 
lamation, and on its publication the company should com- 
mence business.’ At this point, when all the stock had 
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been subscribed; and the company fully organized, if it 
had been intended to transfer the duties of the commis- 
sioners to the company, it would have been appropriate to 
terminate their official existence, either by express words 
or by making no further mention of them or their duties. 
But the 12th section, indicating the anxiety of the legisla- 
ture, that the whole capital stock should be paid for within 
three years after subscription, provides for such payment 
under the penalty of forfeiture, and jealous lest the corpo- 
ration might not take the new subscriptions for the forfeit- 
ed stock, in the mode prescribed by law, express provis- 
ion is made that “the books shall be again opened as 
“ directed in the 9th section for subscription, and so from 
‘time to time until all shares are subscribed and paid for.” 
The 9th section, it will be recollected, provides that the 
~ subscriptions shall be taken by the commissioners. 

The reason of this caution is sufficiently obvious, and I 
cannot see why the same salutary care should not have 
been intended in reference to the surrendered as well as the 
forfeited stock. All subscriptions to the forfeited stock, 
though made after the perfect ‘organization of the Compa- 
ny, are by express enactment to be made precisely as sub- 
scriptions to the original stock, and, what is more perti- 
nent to the argument, the same system is perpetuated un- 
til “ all shares are paid for.” Where is this system which 
involves the constant agency of the Commissioners, in ta- 
king subscriptions ¢i/ the last share of stock is paid for— 
where is it abandoned? And what is there in the amend- 
atory act to warrant us in supposing that the Legislature 
designed to place the surrendered stock beyond the ope- 
ration of this conservative provision? It is undeniable 
that the provision which makes the Commissioners the sole 
agents in receiving subscriptions to stock, and in express 
terms keeping that agency alive not only until the stock 
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is subseribed for, but until those subscriptions are actual- 
ly paid up in full—it is undeniable, I say, that this pro- 
vision embraces all the stock of the Company, and there- 
fore the surrendered stock, unless an exception be some- 
where made. There is nothing in the amendatory act to 
indicate such an exception. Its primary object was to re- 
lieve the non-paying subscribers from forfeiting their pre- 
vious payments, as well as their stock ; and to understand 
it as at the same time changing the mode in which the re- 
linquished stock should be re-issued, is to suppose that the 
Legislature had abandoned all the guards and restrictions 
so clearly contemplated and so carefully provided for in 
the previous enactment. Such an inference is not warrant- 
ed by the language of the section, nor by any indication of 
the Legislative will to be anywhere found in the act, and 
leads to too essential and radical a change in the public 
policy to be justified by mere implication. 

It is said in answer to these suggestions, that authority 
is expressly given to the Company to re-issue the stock af- 
ter surrender, and it is thence inferred that the stock was 
held by the Company as its own property, for it is said 
that it belonged to the Company, and that it might be dis- 
posed of at its pleasure. This might be ifthe stock, after 
surrender and before re-issue, was property at all. But 
there is a fundamental difference between stock after the 
terms of its purchase have been complied with, and it has 
become the property of the subscribers, and when it is as 
property yet in embryo, and only subject to acquisition. 
Stock may be defined to be a portion of the chartered priv- 
ileges granted by the act of incorporation. These privile- 
ges are granted on certain conditions, and until the condi- 
tions are performed, the grant is incomplete, and no prop- 
erty passes out of the grantor. The stock surrendered to 
the company under the provisions of the act of 1838, could 
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in no sense be regarded as the property of the company, 
though the company was authorized to hold or to re-issue 
it. It could in its then condition be the property of no 
one. It was only the representative of a portion of the 
chartered rights which the sovereign was ready to bestow 
upon certain conditions, but which could not pass out of 
the sovereign till the conditions were complied with. It 
was therefore not the property of the company, and their 
right to re-issue and transfer property in it to another, 
could not be separated from the appointed mode of trans- 
fer—a condition imperatively necessary to its very exis- 
tence as property. 

I might perhaps stop here, and conclude that as a mode 
was prescribed by the charter, in which all forfeited or 
surrendered stock should be re-issued until the whole was 
~ paid for, and as the contract with Lanier for the sale of 
stock, was made in another mode, it was therefore invalid, 
but in examining the several acts, I find another injune- 
tion of the legislature, which has been palpably violated in 
this case, and which seems to me of much importance, 
though not noticed by counsel on either side. It will be 
perceived that there is apparent throughout all the several 
acts a determination on the part of the Legislature that the 
stock subscribed for should be paid for before a definite 
period—that period extended indulgently from time to 
time, but.always made well defined and fixed. The in- 
corporating act of 1835 requires that all the stock shall be 
paid for within three years, under the penalty of forfeiture 
—the acts of 1836 and 1837, passed doubtless at the solic- 
itation of the Company, extend the period for calling in 
the instalments, subsequent to the ten per cent. cash in- 
stalment, one and two years respectively. In 1838, the 

Sompany applied for further indulgence, when the provis- 
ion was made for consolidating the stock. At the same 
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time, the postponement of instalments, which had been the 
chief purpose of the acts of 1836 and 1837, was fixed upon 
a permanent though indulgent basis. Modifying the pol- 
icy of exacting full payment for the stock within three 
years from 1835, and within one and two years thereafter, 
the 5th section of the act of 1838, being the final provision 
on the subject, provides that “the said Company may call 
‘in the residue of their capital stock at any time within 
“the period of five years from and after the 1st day of Jan- 
“uary, 1839.” 

The language here, though permissive only, is a qualifi- 
cation of the imperative language of the 12th section of the 
original charter, and it imports that the application of the 
imperative requisition of full payment on the stock may be 
postponed from the time first fixed to the period here in- 
dicated. The Legislature clearly intended, as no doubt the 
public interests demanded, that the stock in this institu- 
tion should not be merely nominal, but should be paid for 
in full before a fixed time, and having, from time to time, 
at the solicitation of the Company, enlarged the term of 
final payment, their indulgence was at length exhausted, 
and five years from the first day of January, 1839, was 
definitively fixed upon as the latest day to which the full 
payment on the stock should be postponed. That this is 
the sense in which the word ca// is used in this section is 
clear, from the relation in which it stands to payment in 
the act of 1837. 

A sale made by the trustees of the stock, by which they 
contracted that no part of the consideration money should 
be required until after the full time had elapsed which had 
been authoritatively fixed as the utmost period to which 
the last payment should be postponed, is surely without 
authority from the charter, and if without such authority, 
is necessarily void, from the utter impotency of the con- 
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tracting party to make such a contract. Yet such is the 
contract made with Lanier. He is sold one hundred shares 
of stock, on the consideration that he will pay for them 
within five years from the 30th July, 1839, while the ut- 
most ability of the Company—all its power being derived 
from the charter—was to sell its shares of stock for a consid- 
eration to be paid in full within five years from the Ist of 
January of the same year.. Here we find two parties con- 
tracting with each other upon conditions expressly pro- 
hibited by law, and yet one of them comes into’ a Court of 
Justice and solicits its aid to enforce this contract. One 
of these parties owes its very existence to the law it is vio- 
lating, and the subject matter of the contract—that is, the 
stock—is created by the same law. The former cannot act 
—the latter cannot exist, without and beyond the act of in- 
“gorporation—and yet that act nowhere sanctions the con- 
tract sought to be enforced. On the contrary, its provis- 
ions, clearly forbidding such a contract, are treated with 
defiance—provisions, too, which are not mere matters of 
form, involving no principle, but imposing safeguards ne- 
cessary to the public interests, as a restraint upon the 
abuse of the large privileges bestowed by the charter. By 
the sanctions provided in the different parts of the act, to 
enforce the payments of the subscriptions, the stock which 
is the subject of this contract became forfeit before the 
time arrived at which payment from Lanier was required ; 
and yet the offending party comes toa Court of Equity, 
asking its aid in collecting the money the promise of which 
was obtained by such an utter violation of law. 

The argument that the fifth section is only permissive, 
and not restrictive, is totally at variance with the assump- 
tion by which the sale to Lanier was justified. The disre- 
gard in that case of all the modes and terms which had 
been prescribed for sales of stock, is defended on the ground 
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that the authority given in the 3d section released the Com- 
pany from all restraints—a conclusion which makes the 5th 
section utterly absurd and unmeaning. 

I have heretofore considered this contract in reference to 
what seems to me to be the plain requirements of the law, 
as to the mode prescribed for its execution and the agency 
by which it was to be executed. A single consideration of 
the reason and policy of the law suffices to satisfy me that 
I have not mistaken the design of the Legislature. It is 
apparent from the purport of the acts of the Legislature of 
1836 and 1837, that at the date of the act of 1838, but lit- 
tle if any more than the first cash instalment of ten per 
cent. had been paid by the subscribers. By the act of 
1838, unpaid for stock might be surrendered, and, accord- 
ing to the construction put upon the 3d section, might be 
re-issued, upon bonds and mortgages, payable in five or 
fifty years from the date of sale. A capital of four mil- 
lions might have been raised in this mode, on which un- 
substantial capital the Company was invested with almost 
unexampled powers—with banking powers and privileges 
—with power to insure lives—with capacity to become 
trustee for the estates of infants, and others, and to secure 
annuities—its ostensible capital being four millions, its 
real capital being but the twentieth part of that sum. 
These four millions, too, of nominal capital, were to be se- 
cured, not by the agency of disinterested Commissioners, 
chosen by the government in view of the magnitude ofthe 
trust confided to them, and the peculiarly sacred character 
of the funds which were to rest for their safety upon these 
securities, but taken by the Company itself, without ac- 
countability or supervision of any sort. 

It seems to me to be vain to say that there is no differ- 
ence between selling stock for bonds and mortgages, as 
was done in this case, and selling it for cash and afterwards 
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lending the same gash upon bonds and mortgages. Ac- 
cording to the distinction I have already made between 
stock paid for, and stock only offered for sale—the re-is- 
sued stock when offered for subscription was not property 
as money would have been, and it might well be, that the 
eompany, in disposing of a share of the chartered privile- 
ges, of which it is supposed they were the distributors, 
would not exercise the vigilance which would have atten- 
ded an investment of actual money ; and it might well be, 
too, as almost the entire stock was to be thus re-issued, 
that a combination might have been made to sell their 
chartered privileges for nominal or insufficient securities, 
and thereby qualify themselves to become the great trus- 
tees of the country and the fiduciaries, par excellence, of 
its most sacred interests. It was against possible fraud 
~ and evils of this character, that I consider the Legislature 
to have wisely and carefully guarded, both in requiring 
the Commissioners to supervise the subscriptions and in 
providing that the stock should be actually paid for in full 
before the first of January, 1844; and especially in the 
emphatic perpetuation of the authority and duty of the 
Commissioners, not till the company was organized—not 
till the stock was sold for bonds and mortgages, but till the 
stock was actually paid for. 

I cannot regard as important the suggestion made by 
counsel, that Lanier being a stockholder, should be held 
more strictly to the performance of this contract than an- 
other person. It is a well settled rule, that a corporation 
in dealing with a stockholder, deals with him as with a 
stranger, and as such, Lanier should be regarded in this 
controversy. Besides, this allegation begs the question in 
dispute. I do not consider Lanier to be a stockholder, and 
the violation of law of which I have been speaking consists 
in vainly attempting to make him so in face of the prohi- 
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bitions of the charter. Neither do I feel the force of the 
argument, that Lanier’s subsequent recognition of the con- 
tract, hy borrowing money on the stock, was a waiver of 
the fraud and illegality. The authorities referred to, speak 
of fraud between the parties, and it might well be in some 
cases, that a ratification of the contract after the discovery 
of the fraud, might amount to a waiver. But the view I 
have taken of this case shows, that the fraud was perpetra- 
ted against the Government, and the act attempted to be 
done was in violation of the public law. The consent of 
the parties attempting the fraud could not at any future 
time, any more than at first, give sanction to such a fraud, 
or any power to the corporation which its charter with- 
held. ; 

As this case is presented, it is not necessary to inquire 
whether the intervention of the rights of creditors would 
make any change in the liability and responsibilities of 
Lanier, but as it is urged that the trustees of the company, 
which is admitted to be insolvent, should be regarded as 
trustees for the creditors, 1 think it right to say in reply, 
that I cannot think that a contract attempted to be made 
by a party, without authority to make such a contract, and 
in direct violation of law, can be maintained as a contract 
for any purpose. . 

That individuals dealing with a banking company may 
be defrauded by a collusive arrangement between the com- 
pany and its ostensible stockholders, is true, but it does 
not invalidate the principles I have endeavored to estab- 
lish, nor the soundness of that policy which should prompt 
all Courts to frown upon all violations of law, regardless 
of any partial or temporary interests which the connivance 
at wrong might promote. This alleged facility of imposing 
upon the public, shows the wisdom of the Legislature in 
requiring, (as I have attempted to show has been done,) 
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the interposition of Commissioners of its own choice in ma- 
king contracts for the purchase of stock, and furnishes an- 
other argument against such a construction of the statute, 
as throws wide open the door for the admission of the 
frauds and evils apprehended. Besides, if chartered com- 
panies do possess greater facilities for practising frauds 
than individuals, this facility for doing injustice should 
prompt the Courts to be more stern in confining them ri- 
gidly within their chartered privileges, while individuals 
should learn to be more vigilant in dealing with them, and 
the Legislature of the State be more faithful to their duties 
as visitors. And it may be in this case, ‘too, that when 
the creditors come to look after their rights, they may find 
responsibilities existing elsewhere, in relation to this same 
stock which was sought to be sold to Lanier—responsibili- 
ties springing from the original subscriptions, and which 
may not have been released, even by the intervention of 
legislative action. 
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Luxe, a Stave, Piramstirr in Error, vs. Tue State or 
FLoripa. 


1. The law of Florida discriminates between free white citizens and persons of 
color, whether bond or free, in the mode and degree of punishment for the 
same offences ; the first named being amenable to the act of February 10th, 
1832, while the latter are provided for in the act of November 21, 1828. 

2. The maxim of “ leges posteriores priores contrarias abrogant” is not applica- 
ble to cases where the precedent act is special or particular, and the subse 
quent act is geveral, the rule being, that a later general act does not work 
any repeal of a former particular statute. Hence it follows, that the act of 
November 21, 1828, in relation to crimes and misdemeanors committed by 
slaves, free negroes, and mulattoes, is not repealed by the act of February 
10, 1832, in relation to crimes and misdemeanors generally. 

8. Slaves and free persons of color may be guilty of many of the offences which 
may be committed by white persons ; in such case, if it is an offence at com- 
mon law, the indictment must be under the act of 1828, because this statute 
regulates the puvishment, and if it is an offence created by the statute of 
1832, or any other act aslave or free person of color can commit, the indict- 

.ment should be under both statutes, that which creates the offence, and the 
act of 1828, which prescribes the punishment. 


Error to the Circuit Court of St. John’s County. 

This was an indictment found by the Grand Jury of St. 
John’s County against Luke, a slave, for maliciously woun- 
ding animals. ; 

The following statement of facts was agreed upon by the 
solicitor for the State and the Counsel for the prisoner, viz: 

24 
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“That a negro driver of Joseph M. Hernandez, in search- 
** ing for certain stray mules, the property of his said mas- 
‘‘ ter, found one of his said mules dead upon the road lead- 
“ing from his master’s plantation to the plantation of 
* Abraham Dupont, and two others badly injured with 
** oun shot wounds, of which injuries they subsequently 
“died. The mule was shot. That witness traced the 
** mules to the plantation of said Dupont, prisoner’s mas- 
“ter, by the blood upon the ground, and meeting with 
* prisoner, asked him if he knew who had shot said mules? 
** Prisoner replied that he had shot them, and was ordered 
**so to do by his master—that the mules had come to his, 
“ prisoner’s garden, in an unclosed field, and destroyed it, 
“that he had complained to his master thereof, and asked 
“him what he should do if they came again, and that his 
“master told him to shoot them, and he had done so. 
“Witness further stated that prisoner had told him that 
‘the mules were in the habit of troubling his master’s 
** plantation ; and it was also in evidence that his master 
“was not present when he shot the mules, and that priso- 
“ner was the head driver of the plantation.” Whereupon 
prisoner’s counsel asked the Court to charge the jury that 
the prisoner had committed no act for which he should be 
criminally punished—tor that the shooting the said mules 
as charged in the indictment was not done maliciously, or 
could be by him, he, prisoner, being a slave, and acting 
under the control and direction of his master—which in- 
struction the Hon. Thomas Douglas, Judge of said Court, 
declined to give, but having held the same under advise- 
ment, reserved the question. Thereupon the jury having 
rendered a verdict, the Court suspended the sentence until 
the following term of said Court, and on the 23d day of 
August, 1852, refused the instructions asked by the pris- 
oner’s counsel. Whereupon prisoner’s counsel moved an 
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grounds aforesaid, which motion was overruled by the 
Court, and sentence pronounced—to which rulings priso- 
ner’s counsel objects, and excepts and alleges the same as 
error. 


MeQueen MelIntosh for Appellant. 


1. Prisoner was not liable to indictment under the act of 
10th February, 1832, for malicious mischief, for the reason 
that it was evidently intended, in its penal consequences, to 
apply exclusively to free persons, and not slaves, the ex- 
ception being in the 8th section of the act. That section 
distinctly shows that it was never the intention of the Leg- 
islature to lay a fine upon slaves. The punishment in all 
the other sections is in the alternative, and if a prosecution 
against a slave can be maintained, the Jury might, in their 
discretion, impose a fine upon slaves, which would be an 
absurdity. 

It is a penal statute, and must be construed strictly ; and 
if the Legislature had intended to extend the operation of 
the 8th section over the whole act, it would have so stated. 
The very exception in prescribing the manner of punish- 
ment in the 8th section, repels the presumption that the 
act at large had any relation to the commission of the va- 
rious offences enumerated in it, by slaves. Thomp. Dig., 
p- 505-6-7. 

The position is further sustained by the fact that in ev- 
ery other criminal offence committed by a slave, the pun- 
ishment is death or whipping; and, except in the case of 
murder, the penal code creates the distinction in the man- 
ner of punishment between the free man and the slave. 
Thomp. Dig., p. 537, 84, 40, &e. 

The Legislature has passed two general acts for the pun- 
ishment of crimes and misdemeanors—the one relating to, 
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white persons, and the other relating to offences committed 
by slaves and free persons of color. Pamp. Laws of 1828, 
p-. 48, 174. And this indicates the fact that slaves were 
not supposed to fall within the provisions of the act of 
1832, which is a modification of the act of 1828, relating to 
crimes and misdemeanors, unless speciaily designated, as 
in section §. 

The Legislature has expressely provided the manner in 
which slaves shall be punished. Thomp. Dig., p. 541, 
Sec. 19, 20. 

If this be so, the verdict of the Jury, for a term of im- 
prisonment, cannot be enforced. 

It might be contended that the act under which the pris- 
oner was indicted is general in its terms, when it says “ if 
any person shall maliciously,” &c. Yet it would be in 
contravention of the spirit of the law to apply to slaves 
such portion of it as relates to bigamy, adultery, &c., 
wherein the same phraseology is used. Thomp. Dig., p. 
499. 

The prisoner, acting at the instigation and under the 
control of his master, was incapable of committing the of- 
fence charged in the indictment. There was the absence 
of will, without which there was no malice, the essence of 
the crime, and what must be proven. 4 Black. Com., Chap. 
2, marg. p. 21, 27, 28; 1 Russ. on Crimes, p. 1, 17. 

The slave is a chattel in law, and has no volition to dis- 
obey a master. Wheeler, p. 2; 2 Black Com., 92, 93; 9 
Ga. Rep., 579, 582, 583, 584. 


J. P. Sanderson for the State, 








1. The slave Luke cannot be excused or justified upon 
the grounds stated in the assignment of error, and the 
Court below did not err in refusing the instructions asked. 

In the absence of any decisions or rulings governing this 
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class of persons when acting under the direction or com- 
mand of the master, we must turn to those private rela- 
tions which approximate the nearest to that which exists 
between master and slave, and these are those of husband 
and wife, parent and child, master and servant. 

The principal case where constraint of a superior is al- 
lowed as an excuse for criminal misconduct proceeds upon 
the matrimonial subjection of the wife to her husband, for 
neither a child nor a servant are excused the commission 
of any crime, whether capital or not capital, by the com- 
mand or coercion of the parent or master. 1 Russel, [18,] 
1 Hale P. C., 44-516; 1 Hawk. P. C., ¢. 1, § 14. 

It is no excuse for an infant that he acted by the com- 
mand of the father. Humphrey vs. Douglass, 10 Ves. R., 
71; cited 5 Law Rep., 50. 

This offence was committed when the master was absent 
and the slave was not acting under the control of the mas- 
ter. For in all cases when the wife offends alone, without 
the company of her husband, she is responsible for her of- 
fences as much as a feme sole. 1 Russ., 20; 1 Hawk. P. 
C., c. 1, § 12-13. 

Nor is it any excuse for the wife, that she committed an 
offence by her husband’s order and procurement, if she 
committed it in his absence. 1 Russ., 20; 1 Hawk. P.C., 
44. 

‘2. The principles of the common law are held to be ap- 
plicable to the slave—not as a slave 
being; and having many of its safeguards thrown around 





but as a reasonable 





his person, and protected by it, he must be held subject 
and amenable to its provisions. State vs. Rua, Wheeler 
on Slavery, 210; Fields vs. State of Tennessee, 7hid., 256, 

The position that a slave is a person, and as such, recog- 
nized and protected by the laws, is evidenced by the vari- 
ous statutes of this State, as well as of others. Statutes 
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Thom. Dig., 499, § 2; 511, § 21, &.; 542, § 1; State vs. 
Hale, Wheeler, 239. 

A general statute against unlawful shooting, stabbing, 
&c., by free persons, was held in N. C. to extend to the 
protection of slaves. Commonwealth vs. Corm, Wheeler, 
254. 

The general criminal statutes of this State are applicable 
to slaves in all cases, except those where special statutes 
have been enacted for them. Thom. Dig., 507, § 8. 

This is a part of the general criminal code. Acts 1832, 
p- 71. ' 

Previous to the Act of 1832, there was a law of force 
which would have excused Luke from the charge in the 
indictment, but which was properly repealed by the Act 
of 1832, sec. 9. Repealed Act, Revised Code, 1828, p. 50, 
$8; Act, 1828, p. 75, § 105. 

_ 8. Humanity—self-preservation—public policy and ne- 
cessity, enforce and demand that the ruling of the Court 
below be sustained. 


THOMPSON, J.: 


Two questions are presented by this record for the con 
sideration of the Court. The appellant, Luke, was indicted 
under the Act of 1832, for malicious mischief, in killing 
sundry mules, the property of Joseph M. Hernandez. 

The only evidence against the prisoner, as appears by 
the bill of exceptions, was his own admission, that he had 
killed the cattle by the direction and command of his mas- 
ter, because of their having trespassed upon the plantation 
of the latter. Upon this evidence, the counsel for the pris- 
oner prayed the instruction of the Court below to the jury 
—that the prisoner had committed no act for which he could 
be criminally punished, for that the shooting of said mules 
as charged in the indictment, was not done maliciously, 
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nor could be so done by him, hé, prisoner, being a slave, 
and acting under the control and by direction of his mas- 
ter. The refusal of the Court to give this instruction, forms 
the first error assigned here. 

The ‘2d error is upon the,judgment rendered in the Court 
below. The jury having found the prisoner guilty, assess- 
ed the punishment under the 59th section of the Act of 
February 10, 1832, (Thomp. Dig.,) at three months impris- 
onment, and the Court entered judgment upon the verdict 
that the prisoner be imprisoned in the common jail of St. 
John’s County for the space of three calendar months, ac- 
cording to the verdict of the jury, and pay the costs of suit, 
and stand committed until the sentence be fully executed. 

It is now alleged, that the prisoner could not be tried 
and punished under the Act of February 10, 1832, but only 
under the 61st section of the Act of November 21, 1828, 
Thomp. Dig., 541. 

The first error assigned, presents one of the most inter- 
esting questions which can arise out of the institution of sla- 
very as known to, and recognized by, ourlaws ; butas the de- 
cision of the question so presented is not absolutely neces- 
sary to the disposition of the case, we pass it over without 
expressing or even intimating any opinion thereon, in the 
hope that if it is ever again presented for adjudication, we 
may be enabled to give to it that consideration and reflec- 
tion which its interest and importance demand, and which 
the present limited term of this Court here, will not permit. 
It is urged by the counsel for appellant, upon the second 
error assigned, that the Legislature evidently intended to 
discriminate between white persons, and slaves and free 
persons of color, as well in the mode as in the degree of 
punishment, to be inflicted for the infraction of the penal 
laws. That in 1828, two Acts were passed, that of the 22d 
November, 1828, entitled An Act relating to crimes and 
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misdemeanors—and that of the 21st November, 1828, en- 
titled Am Act relating to crimes and misdemeanors com- 
mitted by slaves, free negroes, and mulattoes; the first 
named designed to embrace the case of free white persons 
. exclusively, and the latter to the class of persons named in 
the title alone. That the Act of 1832, which repealed the 
Act of November 22, 1828, is but a modification of the re- 
pealed Act, designed to supply its place alone, and not to 
disturb the previous distinction, established by the Legis- 
lature of 1828, in relation to the different classes of per- 
sons amenable to the criminal laws. And on the other 
hand, it is contended, on behalf of the State, that the Act 
of 1832 embraces within its provisions in terms, all per- 
sons—which term, person, must be taken to include slaves 
and colored freemen, as well as white citizens; and that 
said Act being posterior in date, and imposing a milder 
punishment than that provided for by the Act of Novem- 
ber 21, 1828, it operates a repeal of the latter Act, and 
therefore, the Act of 1832 is the only law of force, and the 
conviction and sentence was properly founded thereon. 

A careful review of the legislation of the State must lead 
to the conclusion that it was intended to establish and pre- 
serve a distinction between the punishments to be inflicted 
on slaves and free persons of calor, and those on white per- 
sons for the same violations of the criminal law. The two 
Acts passed in the year 1828, should be taken and con- 
strued together as one statute, and as creating the distine- 
tion alluded to. Thus the offences of assault, assault and 
battery, with or without the intent to kill or murder, were, 
by the Act of November 22, 1828, punished by a fine, at 
the discretion of the jury, the utmost extent or limit of the 
mulct being one thousand dollars; while the same offen- 
ces committed by a slave or colored freeman upon a white 
person, are punished more severely by the Act of Nov. 
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21, 1828, a simple assault being punished by the infliction 
of 39 stripes, and the more aggravated offence of assault 
with intent to kill is punished by death. So, again, by the 
first named Act, robbery and burglary were punished by 
fine, pillory, or stripes, while by the latter Act, if commit- 
ted by a slave, they are punished by death. And similar 
distinctions are to be found throughout the Act, those men- 
tioned being suflicient for the purpose of illustration. Now 
these two Acts were not in conflict with each other; ta- 
king them as forming one whole, effect could be given to 
each and every part of both, because to interpret statutes 
properly, it is indispensably necessary to have regard to 
their provisions ; to see of what they treat; the guid as 
well as the gvo modo. Dwarris St. 757. Although in the 
absence of the Act of November 21, 1828, the punishment 
of that inferior caste of persons who are either slaves or 
free, might be inflicted under the general laws, yet as the 
Legislature has provided other and different modes and 
degrees of punishment for them, the latter must be obser- 
ved. So careful was the Legislature to carry out this dis- 
tinction, that by the 61st section of the Act of November 21, 
1828, (Thomp. Dig.,) it was provided, that if any negro or 
mulatto, bond or free, shall commit any other crime or mis- 
demeanor against the laws, it should be lawful for the jury 
convicting the offender to punish by any number of stripes 
they may award, not to exceed one hundred; and thus 
embracing within the generality of its provisions, the pun- 
ishment for each and every and all offences, and exclu- 
ding the idea, that in any case, they were to be liable to 
the penalties specified in and imposed by the Act of No- 
vember 22, 1828. 

This general Act, however, was repealed by the subse- 
quent general statute, entitled An Act relating to crimes 
and misdemeanors, approved February 10, 1832; andit is 


~ 
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now to be seen whether this Act repealed the Act of Nov. 
21, 1828, relating to crimes, &c., committed by slaves, free 
negroes and mulattoes. As a general rule, it is true, that 
every affirmative statute is arepeal by implication, of a 
precedent affirmative statute, so far as it is contrary there- 
to; leges posteriores priores contrarias abrogant—but to 
apply this maxim of the law, it is necessary that the two 
Acts be in conflict with each other, which is not the case 
here. The last Act is general, and though it may inflict a 
milder punishment than the preceding statute for the same 
offence, yet the Act which is claimed to be repealed by 
this implication, is special and particular. The Act of 
November 22, 1828, which was repealed by the Act of 
1832, was general in its terms, extending to all persons not 
excluded from its operation by the force and effect of its 
provisions ; and the Act of February 10, 1832, which re- 
pealed it, is equally extensive in its affirmative provisions ; 
but the Act of November 21, 1828, is special and particu- 
lar, relating to the same crimes and offences committed by 
an inferior class of persons, slaves and colored freemen, 
and therefore, applying another rule in the interpretation 
or construction of statutes, the later general Act does not 
work any repeal of a former particular Act; thus the stat. 
5 Eliz., that no one shall use or trade without being ap- 
prenticed, did not take away the 4 and 5 Phil. and Ma., c. 
5, that no weaver use, &c. Dwarris Stat., 673, citing 6 
Co. Rep., 19, b. That the application of this rule of inter- 
pretation dves no violence to the ¢ntention of the Legisla- 
ture, is obvious from the particularity of the repealing 
clauses contained in the 79th and 80th sections of the Act 
of February 10, 1832. Section 79 simply repeals the Act 
of 22d November, 1828, and section 80 repeals an Act 
passed 17th November, 1829, which was in amendment 
thereto, and there is no sweeping clause of repeal as to all 
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Acts coming within the purview or conflicting with the 
provisions of the repealing statute. From this, the infer- 
ence is clearly deducible, that the Legislature, in 1832, did 
not intend to disturb the distinction established in 1828, 
between the two classes of persons subject to the laws, but 
to preserve it. We have nothing to do with the question 
of the policy of establishing and perpetuating such distine- 
tions ; but if it were proper to express any opinion there- 
on, we should unhesitatingly express our approbation of 
the policy and propriety of such distinctions. The per- 
petuation of the institution, indeed the common safety of 
the citizens during its continuance, would seem to require 
that the superiority of the white or Caucassian race over 
the African negro, should be ever demonstrated and pre- 
served so far as the dictates of humanity will allow—the 
degraded caste should be continually reminded of their 
inferior position, to keep them in a proper degree of sub- 
jection to the authority of the free white citizens. And 
thus there is an obvious propriety in visiting their offences 
with more degrading punishment than is inflicted on the 
white citizens, while the humanity of the law is demonstra- 
ted by securing to them the same forms of law in making 
defence—a trial by jury—compulsory process for their 
witnesses—the aid of counsel—and indeed, as full, fair, 
and impartial a trial, as can or may be claimed by a white 
pérson. 

The Act of November 21, 1828, being unaffected by the 
subsequent Act of February 10, 1832, is in full foree and 
vigor, and slaves, free negroes and mulattoes are to be 
tried and punished according to its provisions. They may 
be guilty of many of the infractions of the penal laws of 
the State, of which the white persons may be guilty ; and 
hence, if the general statute creates a new offence, before 
unknown to the common law, if it is one which a slave or 
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free colored person may commit, the latter may be indict- 
ed and punished for it. The indictment in such case would 
be under both statutes, that creating the offence, and also 
the Act of 21st November, 1828, because the one creates 
the offence and the other provides the penalty. Ifthe of- 
fence is one known to the common law, the indictment 
must be under the Act of November 21, 1828, and the 
punishment must be assessed according to its provisions. 
In the case at bar, there being no punishment specially 
providing for malicious mischief when committed by a 
slave, resort should have been had to the 61st section of 
the Act of November 21, 1828, as the law governing the 
case, but this was not done; the punishment was assessed 
according to the provisions of the 59th section of the Act 
of February 10, 1832, and in this there was error, for which 
the judgment must be reversed. 

And it is accordingly ordered, that the judgment of the 
Circuit Court be reversed, vacated and set aside. 











‘Samvet Borrineton, Apre..ant, vs. Jonn QuacKENEOss, 
APPELLEE. 


1. The statute of the State of Florida confers upon a defendant the right to plead 
a set-off, upon which he is entitled to judgment against the plaintiff if his 
demand proved exceeds that of the latter. 

2. After plea of set-off pleaded, and issue joined, the plaintiff has a right to dis- 
continue his suit upon payment of costs; and this is imperative whenever 
an order for discontinuance is entered in the Clerk’s office. But it is in the 
power of the Court to relax the rule upon special affidavit and motion. 

$. If the costs are not paid, or if the order had been conditioned on the payment 
of costs, the only remedy of the defendant would be by motion in the Court 
below, toset aside the discontinuance, on the refusal of the plaintiff to cora- 
ply with the terms of the order or the rule of Court. 


Appeal from the Circuit Court for Duval County. 
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The point presented in this case will be found in the 
opinion of the Court. 


J. P. Sanderson and MeQueen McIntosh for appellant. 
G. L. Fairbanks for appellee. 
SEMMES, J.: 


This was an action of assumpsit, founded on a promis- 
sory note. The defendant in the Court below, filed an ac- 
count exceeding in amount the plaintiff’s demand, and 
which, under the provision of our statute, he plead as a 
set-off. 

At the trial term, the Court, on motion of plaintiff’s 
counsel, ordered the cause to be dismissed, to which the 
counsel for defendant excepted, and assigned the same as 
error. 

The statute which authorizes proper subjects of set-off to 
be pleaded, gives the defendant the right to have judgment 
for the balance which the jury, on the trial of the cause, 
may find in his favor. Under this statute, it is insisted, 
that it was not competent in the Court below, to dismiss 
this action at the instance of the plaintiff, without the con- 
sent of the defendant. We do not think so.’ The statute, 
while it affords a summary mode of adjusting the mutual 
demands existing between parties to a suit, in no wise, ei- 
ther directly or by implication, impairs the right of a plain- 
tiff to discontinue his suit at any time before trial. Accor- 
ding to the English practice, a plaintiff may discontinue 
his action as a matter of course, at any time before verdict 
or judgment on demurrer. 1 Salk. 178. Whenever a plain- 
tiff finds he has misconceived his action, or from any other 
cause, he will not be able to maintain it, he may obtain a 
rule to discontinue. The judgment on the rule isnever, it 
is true, entered, until the costs are paid; for until paid, 








198 SUPREME COURT, 





"Buffington vs, Quackenboss—Opinion of Court. 








the action is not discontinued. 2 Arch. Prac. 233. Our 
rules are but little at variance with those recognized by 
the English Courts. By the 13th rule, a plaintiff may be- 
come non-suit, at any time before the jury retire. By the 
14th rule, he may at any time discontinue his cause in the 
Clerk’s office, by paying costs and entering a written dis- 
continuance. The rules adopted by this Court, are not in 
conflict with any statute of the State, but made in confor- 
mity with the law. Whenever an order is entered in the 
Clerk’s office to discontinue an action, it is of no effect, 
unless the costs are paid. But it is in the power of the 
Court to relaxtherule, Cases may occur, as under the Eng- 
lish practice, in which, upon a special affidavit and motion, 
the plaintiff may obtain leave to discontinue, without pay- 
ing costs, as where a plea of infancy was interposed by de- 
fendant, in bar of a recovery for goods sold him. 2 Arch. 
898; Van Buren e¢ a/, vs. Fort et al., 4 Wend. R., 209. 

In this case, the judgment of the Court in allowing a dis- 
continuance, is absolute, and the presumption is, the costs 
of the suit were paid. Ifthey are not, or if the order of 
the Court had been conditional, on the payment of costs, 
the only remedy of the defendant would be by motion in 
the Court below to set aside the discontinuance, on the re- 
fusal of the plaintiff to comply with the terms of the order 
or the rule of Court. 

The supposed hardship which might result from the de- 
fendant’s set-off being barred by the statute of limitations, 
in the event of the plaintiff discontinuing his suit, cannot 
affect the plaintiff ’s rights. To plead the set-off is a right 
conferred by statute which the defendant may or may not 
avail himself of, at his election, And when plead, the de- 
fendant may withdraw his set-off at any time before the 
jury retire. It is very obvious, that to deny a plaintiff the 
right to discontinue his action, by reason of a set-off being 











estroy 
the right altogether, for in any case, it would be in the 
power of a defendant, by pleading a set-off, whether real 
or fictitious, to force the plaintiff to a trial. 

The case of Branham vs. the Adm’rx. of Brown, 1 Bai- 
ley’s S. C. Rep., 362, was in every respect, similar to the 
one before us. It was an action of assumpsit, the defence 
to which was a discount exceeding the plaintiff’s demand. 
On the trial when the evidence had closed, the plaintiff 
moved for leave to discontinue, which, on being objected 
to, was refused by the Court, and the case was sibmitted 
to the jury, who found for the defendant. Upon a review 
of this case, the Court, by Nott, J., in deciding the motion 
to set aside the verdict, said, the plaintiff had the right to 
discontinue his action, or suffer a non-suit, notwithstand- 
ing the defendant may have filed his discount. The Court 
should have allowed the plaintiff to discontinue, and he is 
entitled to do so now, if he desires it. The same rule is 
recognized as to the defendant’s right to withdraw his dis- 
count. Vide Dorr vs. Hawks, 3 McCord’s Rep., 258. 

Let the judgment of the Court below be affirmed. 














Arcuipatp Barser, Puarnqirr 1x Error, vs. Tue State 
or FLorma. 


After the testimony in a case has been closed, neither party has the right to re- 
examine a witness, or to introduce any new evidence, but when through the 
inadvertence of counsel, or other cause, the rigid enforcement of the rule 
would defeat the ends of justice, it is the duty of the Judge to relax it, when- 
ever it can be done, without injustice to the adverse party. 

Per Thompson, J—Such relaxation rests in the sound discretion of the Judge, 
and if he errs in admitting or refusing to admit the testimony offered, this 
Court has jurisdiction to review the judgment and correct the error. 


Error to the Circuit Court of Duval County. 
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This was an indictment against Archibald Barber for an 
assault and battery: 

It appears from the record, that upon the trial of this 
case in the Circuit Court, the State having closed, and the 
prisoner having offered no evidence, prisoner’s counsel 
contended in his argument to the jury, that the prosecu- 
tion had not proved the time when the offence charged in 
the indictment was committed, and asked the Court to 
charge the jury that in such case the prisoner was entitled 
to a verdict. 

The solicitor for the State insisted that the time had been 
proved by the witness, Beers, and asked to have the wit- 
ness recalled to state what he had said as to time; the 
witness having been recalled could not say whether he had 
stated the time or not. Whereupon, the solicitor for the 
State conceded the point in question, and moved the Court 
for leave to introduce the witness, to prove the time, to 
which prisoner’s counsel objected. The Court having over- 
ruled the objection, the witness was introduced and the 
time proved. To all of which prisoner’s counsel objected 
and excepted, and assigned the same for error. 


MeQueen McIntosh for the Plaintiff in Error. 


In the trial of a criminal cause, when the solicitor for 
the State has announced that the prosecution has closed, 
and counsel for the prisoner has made his argument before 
the jury, and asked the-charge of the Court, a witness can- 
not be recalled to remedy defects in the evidence adduced 
by the prosecution, and which have been disclosed by pris- 
oner’s counsel. Prisoner, in such a case, was entitled to 
all the benefits arising from the defence made by his coun- 
sel, and it was error in the Court to permit the defective 
testimony to be supplied with new evidence. Odronaux 
vs. Helic, 3 Sand. Ch. R., p. 512; Jones vs. Relf, 10 Miss., 
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623, cited from 2d U.S. Dig.,350; Hathaway vs. Hem- 
mingway, 20 Conn., 191, cited from 5 U. 8. Dig., 440; 
May vs. The State, 5 Miss., 71, cited from 5 U.S. Dig., p. 
155, § 271; 1 Philips Ev., p. 305, and authority cited in 
note t.; The Queen’s case, Brod. & Bing 6 Eng. Com. L. 
Rep., 294. 

The above case is quoted in Ros. Crim. Ev., marginal 
page 170, and in 15 Petersd. Abr., page 425. 

If the principle advocated is sustained by the cases ci- 
ted in civil proceedings, it should with greater propriety 
be considered the rule of conducting the examination of 
witnesses in criminal trials. 4 Chitty Black., mar. p. 356. 

There can be no discretion, where there are general fixed 
rules to control the manner of proceeding, and that discre- 
tion which places it in the arbitrary will and power of 
Inferior Courts. to prejudice the rights of parties before 
them, should be discountenanced by Courts holding their de- 
cisions in review. Hawkins vs. the State of Georgia, 11 
Geo. Rep., p. 92; Bouvier’s Law Dic., 328-329, title, dis- 
cretion ; Jacob’s Law Dic., title, discretion ; 1 Campbell’s 
Lives of the Lord Chan., pp. 33-34. 


J. P. Sanderson for the State. 


The examination of witnesses is to be conducted in such 
a manner as to elicit the truth, without taking any unfair 
advantage. The Court will not close the mouth of a wit- 
ness because counsel ommitted to ask a material question 
at first—the usual course is to suggest the question to the 
Court, which will exercise its discretion in putting it to 
the witness. 1 Starkie’s Ev,, 150, Ed. 1826; Aldred vs. 
Haltiwell, 1 Starkie R., 117, 2 E. C. L. R., 53; 3 Chitty’s 
Genl. Prac., 901-3, cases cited and note. 

The Court may, at its discretion, allow a witness to be 
examined by either party, over and over again, at any 

26 
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time during the trial before verdict, and this as well in 
criminal cases as civil. State vs. Silver, 3 Dev., 332; 
Freleigh vs. State, 8 Miss., 606, cited 5 U. S. D., 985, sec- 
tions 627-28-29 ; 1 Phil. Ev. 212, n., 1st Ed. 

And even as to new matter. Curren vs. Connery, 5 
Binney, 488; 3 U.S. Dig., 709, § 544, zbid., 708, § 511; 
U.S. vs. Wilson, 1 Bald., 38. 

The time and manner of examining witnesses is in the 
discretion of the Court, before which the trial takes place. 
People vs. Mather, 4 Wend., 229, cited 3 U.S. D. 709, § 
543; Law vs. Merrills, 6 Wend., 268, cited 4 N. Y. D., 
1316, § 469; Duncan vs. McCollough, 4S. & R., 480, cited 
3 U.S. D., 708, § 506. 

After plaintiff has closed his case, he will be permitted 
to remedy a defect in his evidence, if such defect arose 
through the inadvertency of his counsel. 1 Arch. Prac., 
194; 1Starkie R., 117; .Giles, Assignee of Hills, vs. Pow- 
ell, 12 E. C. L., 560; Walls vs. Atchison, 2d2d., 566. 

And even though the counsel for the prosecution has 
closed his case, and the prisoner’s counsel points out a de- 
fect in the evidence, the Court is at liberty in its dzscretion, 
to put what question it pleases to remedy the defect and 
remove the objection. Rex vs. Remnaut, 1 B. Crown Cases. 
136. 

Upon a trial for murder of a male child, the counsel for 
the prosecution concluded his case without asking the sea 
of the child, and the Judge would not permit him after- 
wards to call a witness to prove it, and in consequence of 
the omission, directed the jury to acquit the prisoner. But 
to the honor of that Judge it ought to be stated, that he 
declared afterwards in private, his regret for his conduct. 
This case is well remembered, but it ought never to be 
cited, but with reprobation. 4 Christian Blk., 356, note. 

So, after defendant’s counsel had summed up, and while 
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the plaintiff’s counsel were summing up, defendant’s coun- 
sel discovered some written evidence, which they wished 
to submit to the jury, and which the Judge refused. On 
an application for a new trial, the Court said, the evidence 
was material, that the Judge had a discretion to admit the 
evidence, and it ought, in sownd discretion, to have been 
received—and a new trial was.granted on that ground. 
Mercer vs. Sayer, 7 J. R., 306. 

This is an assignment of error upon the exercise of a dis- 
cretionary power by the Court, which this Court will cau- 
tiously examine into, on appeal. 1 U.S. D., 169, §§ 111, 
112, 113, and 114; People vs. Mather, 4 Wend., 247, cited 
4N. Y. D., 1316, § 247. 


ANDERSON, C. J.: 


This case is brought up by agreement as upon writ of 
error from the Circuit Court of Duval County. On the 
trial of the plaintiff in error on an indictment for assault 
and battery, the solicitor of the State omitted to prove the 
time when the offence charged was committed, till the 
prisoner’s counsel, on the solicitor announcing that he had 
closed, addressing the Court in the defence, asked the 
Court to charge the jury, that the prisoner was entitled to 
a verdict on account of the omission. 

The solicitor of the State then moved the Court for leave 
to introduce a witness to prove the time; to which pris- 
oner’s counsel objected. The Court overruled the objec- 
tion, the witness was introduced, and the time was proved. 
This ruling of the Court is assigned for error. 

It is undoubtedly true, that after the counsel for the 
prosecution has clesed his case, and counsel for the accu- 
sed has been heard in the defence, the former has not the 
right to recall a witness or to examine a new one. This is 
in accordance with well settled rules of practice in relation 
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to the examinatiomof witnesses. But it is incorrect to 
consider the right of counsel and the duty of a Judge as 
alike regulated by the same inflexible rules. The province 
and peculiar office of the latter, is to ascertain and estab- 
lish the truth, and the policy of the law therefore, wisely 
confides to him the right so to use the necessary rules of 
practice, as not to allow the letter to thwart and defeat 
their spirit. 

When the Judge perceives that in consequence of the 
inadvertence of counsel or other cause, the rigid enforce- 
ment of the rules would defeat the great object for which 
they were established, it is his duty so to relax them (when 
it can be done without injustice to any) as to make them 
subserve their true purpose, which is to aid the Court 
and the parties before it in determining and adjusting their 
respective rights. 

The security which we have from any injury growing 
out of this license, arises from this*distinction—that coun- 
sel have no right to examine witnesses out of the prescribed 
order ; it is only a permission which may be awarded or 
refused by the Court, as the Judge may perceive that it 
can or cannot be allowed with justice to all parties. 

In the case before us, the solicitor had no right to recall 
the witness Beers—his rights are regulated by the rule, and 
according to its terms the witness could not be recalled. 
But the Judge had the right to recall or to permit the so- 
licitor to recall him when, as in this case, it was obvious 
no injustice could be done to the other party by the relaxa- 
tion of the rule. Such we understand to be the practice 
in all the best regulated Courts, and it appears to us that 
the practice is in accordance with the purposes for which 
Courts of Justice are established. We conclude, therefore, 
that there was no error in the ruling of the Court. 

Per curiam. Let the judgment be affirmed. 
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THOMPSON, J.: 


Although I concur in the judgment pronounced in this 
cause, I prefer to state my own reasons therefor, inasmuch 
as my views do not entirely coincide with those of my 
brethren. 

For the purpose of avoiding confusion and embarrass- 
ment, and the surprise of the parties litigant, rules have 
been, from time immemorial, established for the orderly 
proceeding of the litigants in the introduction of evidence, 
the examination, cross-examination and re-examination of 
witnesses. The witness, when introduced, is to be exam- 
ined by the party calling him, after which he may be cross 
examined by the opposite party ; and are-examination by 
the party who calls the witness is only allowable, as of 
right, on those topics on which he has been cross-examin- 
ed, to give an opportunity of explaining any new facts 
which have come out upon such cross-examination. But 
the witness cannot at this stage be again examined in chief 
—that is, as to any facts unconnected with the cross-ex- 
amination. Ifa question as to any material fact has been 
omitted upon the examination in chief, the usual course is 
to suggest the question to the Court, which will exercise 
its discretion in putting it to the witness. 1 Stark. on Ev., 
129, 149. / 

Such are the rules established in this particular; but 
they are not inflexible and unyielding ; the discretion of the 
Judge may and should be exercised, in proper cases, to 
dispense with the rigor of the rule, and to permit the re- 
examination of a witness as to matters in chief, or toal- 
low a new witness to be called to prove a disputed fact, at 
any time during the trial of the cause, whenever it is ne- 
cessary to the advancement of justice, if it can be done 
without injury or surprise to the adverse party. 
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It is, however, contended on behalf of the State thas this 
is a matter properly belonging to the practice of the subor- 
dinate Court, and that this Court cannot interfere with, or 
regulate the exercise of this discretion. I cannot admit 
this as sound doctrine. The discretion is not an arbitrary 
exercise of the will and pleasure of the Judge, but it is a 
sound legal discretion, to be exercised according to the ex- 
igency of the case, upon a consideration of the attending 
circumstances, and if he errs in the exercise of this power, 
either in permitting a re-examination of a witness when he 
should not have done so, or refuses to waive the rule and 
allow the evidence to be admitted when he should do so, 
this Court has the power to correct his error. Discretion, 
says 1.d. Coke, is to discern between right and wrong, and 
therefore, whoever hath power to act at discretion, is bound 
by the rule of reason and of law. 2 Inst., 56,298. And 
though there be a latitude of discretion given to one, yet 
he is circumscribed that what he does be necessary and 
convenient, without which no liberty can defend it. Hob. 
R., 158. And again, it is said that when anything is left 
to any person, to be done according to his discretion, the 
law intends it must be done with sound discretion, and ac- 
cording to law; and the Court in B. R. hath a power to 
redress things that are otherwise done, notwithstanding 
they are left to the discretion of those that do them. 1 Lill. 
Abr., 477. 

And this seems to be the correct rule, for many errors 
may be committed and much wrong be done if this discre- 
tion is not to be reviewed in this Court, as a Court of er- 
ror and appeal. 

There is always danger that a discretion which may not 
be controlled by a superior tribunal, however properly it 
may at first be exercised, will soon degenerate into mere 
caprice ; an arbitrary ste volo sic jubco, stat pro ratione 
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voluntas. It may be asked why this discretion may not. 
be as safely reposed in the Circuit Courts, as in this Court, 
where it will be ultimately lodged, if this Court entertains 
jurisdiction over the matter? The answer is obvious—the 
Circuit Court is held by a single Judge; in this Court, 
three Judges must preside, and confer on all questions de- 
cided by it, and two of them must concur; the Cireuit 
Court is not required to give the reasons for its judgment ; 
in this Court, the reasons for every judgment must not 
only be given, but must be written out, and read in open 
Court before the judgment is pronounced. The law pro- 
vides for a more mature deliberation and consideration of 
every question in this Court than could with convenience 
be given by the Judge of the Circuit Court, and hence 
there is a very obvious propriety in confiding the ultimate 
decision of all questions, including even the so-called dis- 
cretionary powers, to a tribunal constituted as this Court 
is. But it has been said thatthe Circuit Judges possess, 
with regard to the exercise of these discretionary powers, 
better opportunities, indeed in some cases, the only oppor- 
tunity of making a correct decision on the subject matter. 
If this be true, the cases, I think, are rare, and are more 
than countervailed by the considerations before mentioned 
of more time for deliberation, and the benefit of the united 
labors of the three Judges. And again, it has been con- 
tended, that if this Court claims and exercises the power 
of regulating and controlling the exercise of these discre- 
tionary powers, it will have the effect of degrading the 
Circuit Court Judges, and in fact would materially inter- 
fere with the efficient discharge of their duties. I cannot 
think so. The Circuit Court Judges are well aware that 
the tribunals in which they preside are with respect to 
this Court, inferior and subordinate; and presuming that 
the sole and only care of that very meritorious branch of 
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the judicial power of the State is, that justice may be ad- 
ministered according to the rules of law, they would al- 
ways rejoice that unintentional errors should be corrected 
by the Court of last resort. But if the argument is well 
founded, it proves too much ; it goes to show that this Court 
can and ought to be dispensed with in order to preserve 
the dignity and efficiency of the subordinate Judges—it is 
an argument against all appellate tribunals—for it is impossi- 
ble to conceive that the Judges of the subordinate Courts 
would not entertain as much pride of opinion upon such 
questions as it is conceded may now be assigned for error, 
as upon those questions which are claimed to rest exclu- 
sively in the discretion of the Judge. 

That this Court has the power to entertain the jurisdic- 
tion which I contend for, 1 have no doubt; the citations 
iabove made, declare that the Court of King’s Bench, in 
England, hath power to redress things erroneously done, 
which are confided to the discretion of subordinate tribu- 
nals, and the power of this Court as a Court of revision is 
as full and ample as that of the English Court. By the 
Constitution, it is invested not only with full appellate ju- 
risdiction proper, but with a superintending power and 
control over all other Courts. In some of the cases cited 
upon the argument, while the right to review the exercise 
of such discretionary powers is denied the appellate Court, 
it is admitted that the Court will interfere whenever there 
is a case presented of a gross maladministration of the 
power. This presents a most glaring inconsistency, for 
how can an appellate tribunal ascertain that the power of 
exercising this discretion has been grossly abused except 
by an examinaticn of the question ¢ And if the appellate 
Court has not the jurisdiction which I claim for it, the an- 
swer should be in all cases where the assignment of error 
is based upon the discretionary power, that the Court can- 
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not interfere for want of jurisdiction. Those cases proceed 
upon this idea—we will look into the matter; if the power 
has been fairly, properly and justly exercised, we will not 
affirm the judgment, because it is right and just, but will 
do so on the ground that the Court has no power to inter- 
fere with it. And if, on the other hand, it shall appear 
that it has been arbitrarily exercised—if there has been a 
wanton or gross*abuse of the power, the appellate Court 
will interfere and apply the proper corrective, because it is 
not a proper and just exercise of discretion. In fact ju- 
risdiction is and must be assumed, according to these ca- 
ses, to ascertain whether it is or is not the exercise of judi4 
cial discretion ; and yet it is said no appeal lies from the 
exercise of such judicial discretion, because the Supreme 
Court has not power to review it. The course of reason- 
ing by which such a result is attained, seems to my mind 
too highly artificial to besound. I cannot understand how 
the right to exercise this discretionary power, if free from 
control, is made to depend on the fact whether it is right- 
fully or wrongfully used ; so also it seems to me, that an 
uncontrollable discretion which acts materially on the rights 
of parties litigant, is, according to the principles of the 
common law, simply an absurdity ; and that it justly mer- 
its the eloquent denunciation of Ld. Camden, quoted by 
the Counsel for the appellant. ‘* The discretion ofa Judge,” 
says that eminent jurist and statesman, “is the law of ty- 
“rants; it is always unknown, it is different in different 
‘men; it is casual, and depends upon constitution, temper, 
“and passion. In the best, it is oftentimes caprice; in 
“the worst, it is every vice, folly and passion to which hu- 
“man nature is liable.” 

In the case at bar, although the Circuit Court allowed 
the witness to be re-examined at a very late stage of the 
cause, yet I am unable to perceive, from the statement of 
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otherwise than soundly and properly. There was no sur- 
prise upon the appellant, and he does not appear to have 
been prejudiced by the discharge of witnesses, &c., previous 
thereto. It was a simple isolated fact as to the time when 
the offence charged was committed, and not as to the guilt 


of the appellant, whether he had in fact committed the of 


fence or not. I can very well conceive of cases, both on 
the civil and criminal sides of the Court, when the re-ex- 
amination of witnesses would tend greatly to the prejudice 
of the adversary party, and present temptations to the wit- 
nesses to commit perjury. Witnesses remaining in the Court 
room, and ascertaining from the arguments of counsel be- 
fore the Jury the weak points of the case, if their feelings 


are strongly enlisted, would be prompted by the bias of 


their minds, to supply the defficiency, upon a re-examina- 
tion. So also the new and substantive fact proved by a 
witness recalled to the stand, or a new witness introduced 


after the evidence had been closed, might be susceptible of 


contradiction, and vet the opposite party deprived of this 
opportunity by the discharge or departure of witnesses who 
had been in attendance. Other suggestions present them 
selves, but those stated are sufficient for the purpose of il- 
lustration. The discretion is to be exercised with refer 
ence to all the surrounding circumstances, and these eir- 
cunistances in almost every instance, may be made to ap- 
pear intelligibly to the appellate Court, by the bill of ex 
ceptions, so that if it has been improperly exercised, it may 
be corrected here. As before remarked, I concur in the 
judgment of affirmance, because I cannot see that any er 


ror has been committed by the Court below in the applica 
tion of a sound legal diseretion. 
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ApEN Waterman, ArreLLant, vs. Samven IR. Marrarr, 
APPELLEE. 


1. It is too late after plea to the action, for the defendant to demand a bill of 
particulars. 

2. The statute requiring the plaintiff to file with Lis declaration, a copy of the 
cause of action, is merely directory; but still the defendant may refuse to 
plead until a copy is filed or furnished him. He has a right to his rule on 
the plaintiff when made at a proper stage of the case, after appearance, but 
he waives this right, by plea to the action. It is, however, discretionary in 
the Judge who tries the case to grant the order at any time before the trial. 

3. In an action for deceit, the covenant of warrauty is not the cause of action, but 
the inducement to it. 

4. The action is not on a breach of the contract, but the fraud or deceit of the 
defendant in the sale, It is, therefore, not requisite for the plaintiff to set 


forth the contract, but simply, the fraud or deceit and damages, 


Appeal from a judgment of the Cireuit Court of Marion 
County, Ion. Thomas Douglas presiding. 

The appellee, Mattair, instituted against the appellant 
an action on the case for a deceit in the sale of a slave. 
The declaration is in the usual form, and alleges unsound- 
ness of the slave at the time of sale. The following bill of 
exceptions, which was made a part of the record, em- 
braces the points submitted to the Court below, the rulings 
of the Court thereon, and the facts appearing in the re- 
cord : 

“The issue having been made up in this cause, and the 
same having been called for trial, defendant’s counsel de- 
manded a bill gf particulars from plaintiff’s counsel, which 
being refused, defendant’s counsel moved the Court for an 
order on plaintiff’s counsel to file hill of particulars, which, 
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motion was refused by the Court, to which ruling defend- 
ant by his counsel, excepted.” 

“ Plaintiff’s counsel offered in evidence in said cause a 

written covenant of waranty, under seal, from defendant to 
plaintiff, setting forth a warranty by defendant of the 
soundness of the negro woman slave, the subject of contro- 
versy in said cause. Defendant, by his counsel, objected 
to the admission of said paper writing, on the ground that 
said covenant was not set out nor described in plaintiff’s 
declaration, either in substance or fourm. The Court over- 
ruled the objection, and defendant, by his counsel, except- 
ed. Defendant, by his counsel, further objected to the ad- 
mission of said covenant of warranty on the ground that 
no copy of the same was filed with the declaration. The 
Court overruled said objection, and the defendant, by his 
counsel, excepted; whereupon the defendant appeals and 
prays the Court to sign and seal this his bill of exceptions, 
and make the same a part of the record in said cause.” 
_ No evidence of unsoundness is exhibited in the record. 
The Jury returned a verdict in favor of the plaintiff, and 
jadgment was entered thereon, from which the defendant 
appealed. 


B. M. Pearson for appellant. 
C. A. M. Mitchell for appellee. 
SEMMES, J.: 


This is an action on the case, for decezt, in the sale of a 
negro slave, and the points presented to us are purely ques- 
tions of practice. 

The declaration alleges the warranty and fraud, on the 
part of the defendant, in the sale, and avers that the plain- 
tiff, by reason of the unsoundness of said slave, incurred 
igreat expense for medical services, and in feeding and clo- 
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thing her. No bill of particulars was filed with the decla- 
ration, but the defendant, by his attorney, pleaded to the 
action, and the issues werethereupon made up. After this, 
and when the cause was called for trial, the defendant mo- 
ved the Court for an order on the plaintiff to file a bill of 
particulars, which motion was refused, and this is assigned 
as error on the part of the Court below. 

It is very clear, and cannot admit of argument, that it is 
too late, after plea to the action, for the defendant to de- 
mand a bill of particulars. The only object of it, is to ap- 
prise the defendant of the nature and extent of the cause 
of action, in order that he may plead with the greater cer- 
tainty. 

Our statute requiring the plaintiff to file with his decla- 
ration a copy of the cause of action, is merely directory ; 
but still, the defendant may refuse to plead, until a copy 
is filed or furnished him. He has aright to his rule on the 
plaintiff when made at a proper stage of the case, after ap- 
pearance, but he waives this right by plea to the action, 
although it is discretionary with the Judge who tries the 
case, to grant the order at any time before the trial. 2 
Arch. Prac., 222. Circumstances may arise in the prog- 
ress of 2 cause, where it would be the exercise of a sound 
discretion, on the part of the Court, te relax the usual rule. 

The second ground of error assigned by appellant, is, 
that the covenant of warranty from him to appellee, was, 
notwithstanding his objection, admitted by the Court be- 
low, as evidence on the trial, when in fact it was not set 
out in the declaration, either in substance or form. The 
covenant is not incorporated in the bill of exceptions, as it 
should have been, nor is it to be found in the record before 
us. Ifa variance in fact‘exists between the declaration and 
the covenant, it is not in the power of this Court to ascer- 
tain it, with the defective record before us. It is unques- 
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tionably the duty of counsel to see that the record of 
eases appealed from is complete, and had an application 
been made to us, it would have been an easy matter to 
have supplied this omission. We can hardly be expected 
to review the decisions of the Courts below, unless the 
facts upon which the decisions are based are brought 
before us. 

The third and last error assigned, is, that a copy of the 
covenant was not filed with the declaration. Lad this 
been necessary, it was waived by the plea. But it was not 
necessary. The statute requires that all bonds, notes, bills 
of exchange, covenants and accounts, upon which suit may 
be brought, or a copy thereof, be filed with the declaration, 
Thomp. Dig., 331. 

But suit is not brought on the covenant. Jé is not the 
cause of attion, but the inducement to it. The plaintifi’s 





right to recover, it is true, grows out of the contract of 


warranty, but the action is not on a breach of the contract, 
but the fraud or deceit of the defendant, in the sale, of an 
unsound negro slave—a matter outside of the covenant. 
The gravamen is the deceit, and not a breach of the war- 
ranty. Williamson vs. Allison, 2 East, 246. In an action 
on the case, upon a warranty, it is necessary to state the 
whole consideration, the substantial parts of the warranty, 
and the breach of which the party complains. Miles vs. 
Sherwood, 8 East, 7. Bat in the case of Barney vs. Dewey, 
13 John. Rep., 224, it was held, that in an action for de- 
ceit, it was not requisite for the plaintiff to set forth the 
contract in his declaration, or any consideration, but 
simply to state the fraud or deceit and damages. And al- 


though it is true, that the contract stated is only matter of 


inducement, and therefore, the same certainty is not requi- 
site as if the action was on the contract itself, yet, what- 
ever is alleged as inducement, must be proved, and a 





‘ 
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variance in this respect would be as fatal, though the ac- 
tion is on a collateral matter, as if on the contract. 

The whole case as presented to-us, is too plain to admit 
of any doubt. A mere statement of the facts, as presented 
by the bill of exceptions, would seem to afford a conclusive 
answer to the several grounds of error assigned by appel- 
lant. 

Judgment below aflirmed. 





Marta Doagarrr, Arrpetitant, vs. Isatan D. Ilarr anp 
oruERs, APPELLEES. 


1. Although as a general rule, the plaintiff in ejectment must show a legal title 
to enable him to maintain the action, yet in particular eases, where eject 
ment is brought upon the demise of a cesiui que trust, the jury will be per 
mitted to presume that the trustee has made a regular surrender of estate, 
in every case where the purposes of the trust estate have been satisfied, or the 
beneficial occupation of that estate by the possessor induces a supposition 
that a conveyance of the legal estate has been made tothe party beneficially 
interested, or where-the trust is a plain one, and a Court of Equity would 
compel the trustee to make a conveyance. 

2. Tu enable a cestui que trust to claim the jurisdiction of a Court of Equity in 
asserting a legal title, it must be distinctly and positively alleged ‘that the 
trustee had refused the use of his name to the party beneficially interested 
in an action at law. 

3. A Court of Equity will not entertain jurisdiction on the ground of preventing 
a multiplicity of suits, merely because the complainant has a multitude of 
suits to bring depending upon the same question or,the same title, but will 
entertain such jurisdiction where the bill is in the nature of a bill of peace, as 
where the party is in possession, and is threatened with numerous actions, 
and in cases where a Court of Equity having entertained jurisdiction upon a 
clear ground of equity, as for a discovery, will also give relief, consequent 
upon discovery. 

1. A Court of Equity will not entertain jurisdiction in cases of confusion of boun 


daries, upon the eround merely that the boundaries are in eontroyersv, but 
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will require that there should be some equity superinduced by the act of the 
parties, such az fraud, gross negligence, or misconduct on the part of those 
whose duty it is to preserve and perpetuate such boundaries. 





Appeal from a decree of the Circuit Court for Duval 
County. 
The appellant, who was complainant in the Court below, 
led her bill against Isaiah D. Hart and others, setting 
forth that on the thirteenth day of September, 1816, the 
Spanish Governor of East Florida granted to one Maria 
Taylor a certain tract of land, containing two hundred 
acres, situated on the River St. Johns, and particularly de- 
scribing it by boundaries ; that said Hart, by divers con- 
veyances, became possessed of this tract of land, or such 
parts as had not been previously conveyed. The bill. fur- 
ther alleges that on the thirteenth day of December, 1816, 
the said Spanish Governor of East Florida granted to one 
John Masters a certain tract of land, situated on the river, 
St. Johns, supposed to contain one hundred acres ; that 
this last mentioned tract was “ bounded and described, 
“and a plat of the same duly returned and recorded, as 
“follows: Bounded on the West by the aforesaid ‘ Maria 
“Taylor’s’ grant, on the North and East by Hogan’s 
“Creek, and on the South by the river St. Johns, and con- 
“taining in reality about seventy-five acres ;” that said 
Hart, on the fourth day of May, 1836, by virtue of divers 
conveyances, and especially, of a deed of conveyance from 
one John Bellamy, became seized and possessed of the 
tract known as the “ Masters grant,” or to such parts as 
had not previously been conveyed away by previous own- 
ers; that said Hart, on the eighteenth day of December, 
1836, for the consideration of $1,100.00, conveyed, with 
covenant of warranty, all his right, title and interest in 
and to the tract known as the “ Masters grant” to William 
J. Mills, in trust, for the exclusive use and benefit of the 
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complainant, Maria Doggett, then the wife of John L. Dog- 
gett, free from all or any claims of said John L. Doggett, 
or any other person or persons claiming by, through or un- 
der him. The bill further sets forth that the consideration 
for the transfer from Hart to Mills, in trust as aforesaid, 
has been fully paid by complainant, ; that her husband, 
John L. Doggett, died before the institution of the suit, and 
that Mills, the trustee, neglected and refused to perform 
the trust reposed in him. The complainant claims that the 
*‘ Masters Grant” was bounded on the West by the “ Ma- 
ria Taylor Grant,” and alleges that Hart, since the execu- 
tion of the deed of trust to Mills, claims that the said West 
boundary line of the “ Masters Grant” is distant about for- 
ty rods from the East boundary of the ‘“ Maria Taylor 
Grant.” The bill alleges that the two grants referred to 
comprise the territory upon which the town of Jacksonville 
is now located, and sets forth certain conveyances from 
Hart to the other defendants, who were purchasers of lots 
within the disputed boundaries, It also asserts that Hart 
is and has been in possession of certain other lots within 
the disputed bogndaries, some of which have been yield- 
ing rent for a series of years, for which it is claimed he 
should be held liable. The bill also alleges that certain 
other lots were conyeyed by said Hart after the execution 
of said deed of trust by him, but before the same was re- 
corded, so as to fix the purchasers with notice, and claims 
that Hart should be held liable therefor under the cove- 
nant of warranty contained in the deed of trust aforesaid. 
It concludes by praying that Hart should be decreed to de- 
liver up the possession of the several lots still held or claim- 
ed by him, and that the boundary line between the Maria 
Tayler Grant and the Masters Grant may be established ; 
that Hart may be decreed to pay the amount, with inter. 
est, for which he is chargeable under his covenant of war- 
28 
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ranty ; that he may be decreed to render an account of the 
rents and profits which have come to his hands for and 
on account of any of the lots claimed to be within the Mas- 
ters Grant, and pay the same to complainant; and that 
the other defendants may be decreed to deliver to com- 
plainant the several lots of which they are respectively in 
possession, as stated in the bill. 

To this bill Hart for himself, and several of the other de- 
fendants jointly, demurred, alleging as causes of demur- 
rer 

1. That the complainant has not, by her bill, made such 
a case as entitles her to any relief against the defendants 
in a Court of Equity, but that the said complainant has a 
full, complete and adequate remedy in a Court of Law ; 

2. That the said bill is multifarious, in that the same is 
exhibited against the defendant, Hart, for divers separate 
and distinct matters and causes, and also against the de- 
fendants who demur, and divers other defendants, for divers 
separate and distinct matters and causes, in which they are 
in no wise jointly interested ; 

3. That by the said bill it appears that the said com- 
plainant hath not any legal or equitable interest in the sub- 
ject matter of the said suit. 

These demurrers were sustained by the Court below, and 
the bill was dismissed with costs. From this decree the 
complainant appealed. 





Philip Fraser, (with whom was Felix Livingston,) for 
appellant. 


Of the jurisdiction.—The third general division of the 
cognizance of equity arises from the establishment of prin 
ciples, or the possession of powers, of a nature exclusively 
adapted to the subject matter, but wholly inadmissible at 
law. 
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“Thus, trusts, equitable mortgages, and equities of re- 
demption, the equity of a feme covert to a settlement, and 
to her separate estate, are confined to chancery, because 
these interests are creatures of that Court, owing their ex- 
istence solely to its principles, and supported exclusively 
by its powers. Fonb. Eq., 23, note 3. 

A trust is a creature of equity, and to be g8verned by 
their rules. Fonb. Eq., 227 and 307, note *; Story’s Eq. 
Jur., § 29. 

Beendevien~ ts Court has never entertained bills for 
establishing boundaries, unless where the soil itself is in 
question, or where there might have been a multiplicity of 
suits. 4 Bridg. Eq. Dig., 1383; Story’s Eq. Jur., 616, 619, 
620 and 621; Wake vs. Conyers, 1 Eden, 331; zdid., 2 
Cox, 360. 

Multifariousness.—A single copyholder is not relievable 
in equity for an excessive fine, (that being determinable 
by a jury,) but to avoid multiplicity of suits, several copy- 
holders may join to be relieved against a general fine, 
that is excessive. 4 Bridg. Eq. Dig., 89 & 90; 3 P. W., 
157. 

A demurrer for multifariousness will hold only where 
plaintiff claims several matters of different natures, but 
when a general right is claimed by the bill, thongh defen- 
dants have separate and distinct rights, a demurrer will 
not hold. 4 Bridg. Eq. Dig., Tit. Demurrer, 203; 7dd., 
§ 71-2-4; Salvidge vs. Ilyde, 5 Madd., 138; Exeter Coll. 
vs. Rowland, 6 Madd., 94; Kay vs. Moore, 1 Sim. & St. 61. 

Defin ition of multif ariousness,—1 Daniel Ch. Pr., 383, 
384, 393, n.; Story’s Eq. Pl., 271. 

Bills against persons with distinct interests in the same 
transaction, or arising under the same instrument, not mul- 
tifarious. 1 Daniel Ch, Pr., 386, et seg. ; tbid., 389, 392, 


306. 
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To ascertain boundaries.—Turner vs. Robinson, 1 S. & 
g., 313. 

' Impertinence no ground for Demurrer—1 Daniel Ch. 
Pr., 401. 


G. W. Cail for appellee, Hart, (with whom was J/e- 
Queen Mc¥nitosh, for the other appellees.) 


1. The bill would be multifarious if Hart were sole de- 
fendant, for it- prays four distinct matters against him; each 
of which would be the proper matter of 4 separate suit. 

Multifariousness consists in uniting in one bill several 
matters perfectly distinct and unconnected, against one 
defendant. Story’s Eq. Pl., § 271, 280, 252-3. 

It is not competent where A. is sole plaintiff, and B. 
sole defendant, to unite in one bill all sorts of matters in 
which they are mutually concerned. Attorney Genl. vs. 
Goldsmith’s Co., 5 Sinions, 670-5 ; 7 Cond. Eng. Ch. 573. 

2. But the case is stronger here where there are many 
defendants. ‘ What is more familiarly termed multifari- 
ousness as applied to a bill, is where a party is able to say 
he is brought as defendant to a record, with a large part 
of which and the case made by which he has nothing to 
do.” 1 Daniel Ch. Pr., 885, cites 1 Mad., 89. 

If the owner of the equitable title to land in a bill to 
compel a conveyance of the legal title to him, join the 
owner of the adjoining land as a defendant to settle a dis- 
puted boundary, the bill is multifarious. Hickman vs. 
Coke, 3 Humphi., 640, cited in 2 U. S. Eq. Dig., 426. 

This was originally done here, but the bill was, after 
allowance of the demurrer, so far amended as to strike out 
that prayer. Ii is a question whether that amendment can 
now be considered as made: 

In Gaines and Wife vs. Chew, the Supreme Court held 
& bill multifarious which prayed an account from execu 
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tors with which the other defendants had nolbing: to do. 
Gaines e¢ ux. vs. Chew et al., 2 How., 644. 

In Whaley vs. Dawson, the Chancellor allowed a de- 
murrer for multifariousness, to a bill praying for the par- 
tition of certain lands held in common, and for setting 
aside a lease granted to plaintiff. Whaley vs. Dawson, 2 
Sch. & Lef., 3d71-2. 

See also ‘Balvidge vs. Hyde, Jacobs, ibi ; Harrison vs. 
Hogg, 2 Vesey, Jr.,.323; Saxton vs. Davis, 18 Vesey, 71; 
Dunn vs. Dunn, 2 Simons, 329; Maud e¢ a7. vs. Ackholm, 
2 Sim., 331; 2 White & Tud., part 1, page 318. 

And in Boyd vs. Hoyt, after full argument, it was deci- 
ded that where a joint claim against two defendants is im- 
properly jdined in the same bill with a separate claim 
against one of the defendants only, either or both may de- 
mur for multifariousness. Boyd vs. Hoyt, 5 Paige, 79. 

II. But this is properly cognizable at law. 

Boundaries.—Story on this subject, says: This juris- 
diction is one which has beén watched with a good deal of 
jealousy of late years, arid there seems no inclination to 
favor it, utiless special grounds are laid to sustain it. The 
general rule now adopted is not to entertain jurisdiction in 
cases of confusion of boundaries, upon the ground that the 
boundaries are in controversy, but to require that there 
should be some equity superinduced by the act of the par- 
ties. 1 Story’s Eq. Jur., §615-619. 

In the case of the Duke of Leeds vs. Earl of Strafford, the 
Court said, “ the bill assumes that the plaintiff knows that 
these are copyhold lands, but does not know the bounda- 
ries, 2¢ is the duty of the tenant to keep the boundaries, 
that is the foundation of the bill.” Duke of Leeds vs. 
Earl of Strafford, 4 Vesey, 181. 

In Gierson vs. Eyre, the Court said, “in all cases upori 
this head, the Court has gone upon this, that the defendant 
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or those under whom he claims, had a duty imposed upon 
him to keep the subjects distinct. But if there was no 
such duty, I do not know that any relief could be given.” 
Gierson vs. Eyre, 9 Vesey, 345. 

The same point was decided in Speer vs. Crawter, 17 
Vesey, 216; Atty. General vs. Fullerton, 2 Ves. & Beames, 
263; Loker vs. Rolle, 3 Vesey, 4-6; Metcalf vs. Beckwith, 
2P. Will., 376; St. Luke’s ys. St. Leonard’s, 1 Brown Ch. 
Nep., 40; Borwene vs. Prentice, 1 Brown Ch. Rep., 200. 

2. It will be answered that this bill avoids a multiplicity 
of suits ; the same may be said of every multifarious bill, 
and the more multifarious, the greater multiplicity of suits 
is thereby avoided. ‘ 

In the Mayor of York vs. Pilkington, e¢ al., the Court 
allowed a bill on the ground that it would avoid a multi- 
plicity of suits. That case goes farther than any before or 
since, and has been made the subject of animadversion by 
other Chancellors, and in some of the cases cited, has been 
substantially overruled. Even in that case, the Clhancel- 
lor said: “ Now it is a rule that a man should not come 
into a Court of Equity to establish a legal right, unless he 
has established his title at law, if he can,” and he cites two 
cases where parties in possession brought their bills to be 
quieted in possession, without first recovering at law, which 
bills were allowed, “ otherwise,” says the Chancellor, 
“if they had been interrupted and dispossessed, for then 
they had theirremedy atlaw.” Mayor of York vs. Pil- 
kington, 1 Atk., 283. - 

3. But here no multiplicity of suits is to be apprehen 
ded ; there are but two titles, Hart’s and Doggett’s, one 
ejectment may be brought for the whole Jand in dispute. 

Ejectment may be brought against several defendants 
claiming under different titles, who may defend under their 
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respective titles. White vs. Pickering, 12 8. & It., 435, 
cited in 2 U.S. Dig., 130, § 253. 

Several defendants may be joined in one suit in eject- 
ment, where the plaintiff’s title in relation to all is the 
same, although their possession may be several and not 
joint. Each defendant may be found guilty separately, for 
the part of the premises in his possession, and the plain- 
tiffs have judgment against them separately. Jackson vs. 
Andrews, 7 Wend., 152, cited in 2 U. 8. Dig., 131, § 287. 

Ejectment against several persons occupying different 
rooms in plaintiff’s house is not misjoinder of defendants ; 
each may plead severally as to the room which he occupies 
and disclaim as to the residue. Marshall vs. Wood, 5 
Verm., 250, cited in 2 U.S. Dig., 181, § 288. 

A plaintiff in an action of ejectment brought against 
eleven persons in possession of different portions of the 
premises claimed, holding by separate titles, though all 
derived from the same source, but without any eommunity 
of interest, will be compelled on application of the defen- 
dants, to enter into a separate consent rule with each. Por- 
ter vs. Scoville, 5 Wend., 96, cited in 2 U. 8. Dig., 132, § 


2° 
vul. 
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See also Adams on ejectment, 237, and notes. 

4. The intervention of a trustee does not change the case. 

In Motteux vs. London Assurance Co., Hardwick, Chan- 
cellor, said, ‘two reasons have been assigned by the plain- 
tiff for coming into this Court, first, that the insurance is 
in the name of a trustee; if the trustee had refused the 
cestut que trust the use of his name in an action at law, 
there might have been some pretence, but upon this gene- 
ral ground of a trust, I should at this rate determine all 
policies without giving the company a chance of a trial.” 
1 Atk., 547. 

See also Mitford Ch. P1., 125. 
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In Hopkins vs, Ward, it was decreed that “a cestui gue 
trust may, after the purposes of the deed have been satis- 
fied, maintain ejectment in his own name, although the 
legal estate is in the trustee.” Hopkins ys, Ward, 6 Munf,, 
38, cited in 2 U.S. Dig., 129, § 234. 

III. But there is no equity in this bill. 

Upon its face, the bill shows one continnous exercise of 
jurisdiction by defendant Hart, over all the disputed lands, 
commencing on 26th July, 1826, and continuing to the 
present day, although on 4th May, 1836, Hart, for the first 
time, acquired title to the lands now owned by complain- 
ant. ' 

The bill then shows that every successive owner of the 
Masters grant has acquiesced in the boundary as claimed 
by Hart, Complainant is now estopped from asserting it 
to be otherwise. 

Where a person has stood by and saw a great and costly 
improvement made upon lands by persons claiming title 
and interposed no claim or pretensions of title for thirteen 
years, held that he was thereby estopped. Higginbotham 
vs. Barnett, 5 John. Ch., 184; Stors vs. Buck, 6 John. C, 
R., 166. 

Declarations made by a person in possession of real es- 
tate as to his interest or title to the same, may be given in 
evidence against those who have subsequently derived title 
from him. Padgett vs. Lawrence e¢ al., 10 Paige, 170. 


ANDERSON, C. J.: 





This is an appeal from the Cirenit Court for Duval 
County, sitting in Chancery. The appellant filed in that 
Court her bill against the appellees, praying that the re 
spondents might be decreed to deliver up to her the pos- 
session of certain real estate lying in the town of Jackson- 
ville, and for other relief. 
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We propose to consider whether the complainant applied 
to the proper tribunal for the recovery of her alleged rights, 
and the conclusion to which we shall come upon this in- 
quiry will rénder unnecessary the further examination of 
the imputed defects and errors in her bill. 

“Has the complainant, then,” to use the words of the 
demurrer which was filed by the respondents, ‘ by her bill 
made such a case as entitles her to any relief against the 
defendants in a Court of Equity ?” 

There are three several grounds on which the complain- 
ant rests her claim to come into a Court of Equity. 

First. That she had no relief at law, in consequence of 
her interest in the lands in question, being only an equit- 
able interest ; 

Second. That it was necessary to come into Equity, in 
order to avoid a multiplicity of suits ; and 

Third. That she had a right to claim the aid of a Court 
of Equity on account of a confusion of houndaries, which 
confusion inyolved the title to the disputed lands. 

We shall consider these grounds in the order here pre- 
sented, with the facts connected with them as we find them 
in the record. 

Mrs. Doggett’s interest in the land is derived from a deed 
executed by I. D. Hart, one of the defendants. By this 
deed Hart conveyed certain lands, which it is not necessa- 
ry to our present purpose to describe, to one William J. 
Mills, “in trust, for the exclusive use and benefit of Maria 
“ Doggett, wife of John L. Doggett, free from all or any 
‘claim or claims of said John L. Doggett, or any other per- 
‘son or persons claiming in or through or by him, for the 
‘sole use of the said Maria, free from all claims or de- 
*‘ mands of the said John L. Doggett.” The boundaries of 
the land conveyed in this deed are claimed to embrace the 
lands sued for. The bill shews that John L. Doggett died 

29 
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in 1844, before the commencement of the present suit. It 
also charges that Mills, the Trustee, has neglected and 
abused his trust by confederating with Hart to deprive the 
complainant of a large portion of the land conveyed in the 
deed. 

The bill alleges that Hart continues to hold much of this 
land, and has sold other portions and received payment for 
the same, and other of the defendants are in possession of 
portions of the land. From this statement, it appears that 
Mrs. Doggett’s title is that of a cestut que trust under the 
deed from Hart, and it is obvious that she relies chiefly 
upon this as her warrant for coming into Equity to enforce 
her possessory rights. Ifin her character as developed by 
the statements of the bill, she could go into a Court of 
Law, and find there a full and adequate remedy for her al- 
leged iajuries, the door of an Equity Court would be closed 
to her. Let us enquire into her capacity to sue in a Court 
of Law. 

The general rule doubtless is, that to enable a claimant 
to support an action of ejectment in a Court of Law, he 
must be clothed with the legal title to the lands, (Adams 
on Ejectment, 32,) but the necessity of having exceptions 
to these general rules, upon the principle of adaptation 
which is essential to their utility as instruments for admin- 
istering justice, has prompted the Law Courts to relax this 
rule in regard to the class of persons to whom the com- 
plainant belongs. A cestui que trust, after the purposes 
of the deed have been satisfied, may maintain ejectment, 
upon a demise, in his own name, thongh the legal estate is 
still in the Trustee. Hopkins & Watson vs. Ward and 
others, 6 Munford’s Reports, 38. Now in this case, the 
deed of trust was designed, and it is so expressed on its 
face, to give an absolute property to Mrs. Doggett, free 
from all claims or demands of her husband, John Dog- 
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gett. The husband having died several years since, the 
purposes of the deed in vesting the legal title in a Trustee, 
have been satisfied, and the cestuc may therefore properly 
sue in ejectment. 

In the case of the Town of North Hempstead vs. the 
Town of Hempstead, (2 Wend. Rep., 109, 134,) it was ad- 
judged by the Court for the correction of Errors, that ces- 
tuis que trust, in the case of a resulting trust, may main- 
tain or defend ejectment for the lands which constitute the 
trust property. Mrs. Doggett alleges in her bill that the 
consideration money in the trust deed was fully paid by 
herself; she is therefore entitled to all the benefits allowed 
in the case just cited to the cestuis que trust of a resulting 
trust, besides her peculiar privilege as a cestui of a satis- 
fied trust. 

These reasonable relaxations of the rule that a legal title 
can alone prevail in ejectment, seem to be founded upon a 
presumption in the excepted cases that there has been a 
conveyance of the legal estate. It is upon this ground 
that the Court in the case of Jackson ew dem. Smith et al. vs. 
Pierce, 2 J. R., 226, puts the allowance, and we find also 
that this is the ground upon which Adams in his Treatise 
on the action of Ejectment places it. ‘To obviate,” he 
says, “ the inconvenience, which may at times arise, when 
an ejectment is brought by a cestuc que trust, from the op- 
eration of the salutary maxim that the legal estate must 
prevail, as affecting his situation with his Trustees, the 
jury will in particular cases be permitted to presume that 
a regular surrender has been made by the Trustees of their 
estate, thereby clothing the cestut gue trust with the legal 
title, and enabling him to recover in the action. Thus a 
surrender will be presumed, if the purposes of the trust 
estate have been so satisfied; or if the beneficial occupa- 
tion of the estate by the possessors induces a supposition 
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party beneficially interested, in whom the trust is a plain 
one, and a Court of Equity will compel the Trustees to 
make a conveyance.” Tillinghast Adams, 87. 

Mrs. Doggett’s case belongs to all three of the classes of 
cases here enumerated, as those in which the presumption 
of a legal title may be indulged. The trust has been sat- 
isfied, inasmuch as her husband, from whose claims and 
demands the trust was designed to protect the estate, is 
dead. She is in the beneficial occupation of at least a por- 
tion of the estate, for in the charge of confederacy against 
Hart and her Trustee, she charges that they had conspired 
to deprive her of the use and benefit of a large portion of 
the land conveyed in trust, and the trust is so plain a one 
that a Court of Equity would not hesitate to compel the 
Trustee to make her a conveyance, upon proof of her alle- 
gation as to the death of her husband. 

Besides these general considerations, which indicate 
clearly that Mrs. Doggett would have been admitted into 
a Court of Law to try and establish the possessory rights 
claimed by her, it is further apparent upon the face of the 
bill that it is demurrable for her failure to allege that her 
Trustee had refused the use of his name in an action at 
law. This allegation is necessary even to set up a pre- 
tence for coming into Equity, to use the language of Lord 
Hardwick in the casé of Motteux vs. the London Assu- 
rance Company, reported in 1 Atkins, 545. 

But it is claimed, in the second place, that the com- 
plainant had a right to the aid of a Court of Chancery in 
order to avoid 2 multiplicity of suits. It is very clear 
that the jurisdiction of a Court of Equity cannot be invo- 
ked simply on the ground that the party seeking its inter- 
position has a multitude of suits to bring, whether they be 
against defendants in suits of ejectment or in other actions: 
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Equity would be broken down in favor of the litigious; 
and the Equity Courts be overwhelmed with the con- 
sideration and adjudication of matters altogether foreign to 
their peculiar principles and rules of jurisprudence. A 
merchant in extensive business might bring in all his debt- 
ors to answer to a single monster bill, upon the same prin- 
ciple that a plaintiff in ejectment might bring his com- 
plaint into a Court of Equity, because there was more 
than a single trespasser upon the premises which he sought 
to recover. 

In the case of Mayor of York vs. Pilkington and others, 
reported in 1 Atkins, 282, a precedent beyond which the 
Courts have never gone, there was a bill filed to quiet the 
plaintiff, who was in possession in a right of fishing against 
a number of defendants claiming several rights. This pos- 
session, or at least the establishment of the right of posses- 
sion in an action at law, appears to be an indispensable 
pre-requisite to the interposition of a Court of Chancery. 
“The bills filed under these ¢ircumstances are bills of 
peace, and are designed to call upon the Equity Courts to 
extend their protection over parties who are in possession 
under the sanction of the Courts of law.” In the case last 
referred to, Lord Hardwicke says: “It is a general rule 
that a man shall not come into a Court of Equity to estab- 
lish a legal right until he has tried his title at Law, if he 
can.” 

So Lord Redesdale says, in Mitford’s Equity Pl., 145- 
146, “In most cases, it is held, that the plaintiff ought to 
establish his right by a determination of a Court of Law in 
his favor before he files his bill in Equity, and if he has 
not so done, and the right he claims has not the sanction 
‘of long possession, and he has any means of trying the 
matter at Law, a demurrer will hold.” The expressions 
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which qualify the expression here used by Lord Redesdale, 
that this doctrine ¢s held in most cases, do notany of them 
embrace the case of Mrs. Doggett, and are in fact almost 
exclusively confined to cases of possession where the party 
has had no opportunity of trying his right at Law. 

Mr. Justice Story, in his Commentaries upon Equity 
Jurisprudence, in enumerating the various subjects of 
Equity jurisdiction, no where sanctions the bringing of a 
suit in that Court upon the naked allegation that a bill 
there would avoid a multiplicity of suits in a Court of Law. 
Where a suitor seeks the aid of Chancery for the purposes 
of discovery, the Court will then, having possession of the 
case, proceed to adjust the relative rights of the parties in 
order to avoid a multiplicity of suits which might result 
from sending them back to a Court of Law. 

So in cases of accounts, of agency, of apportionment, of 
general average, of contribution, of waste and of partner- 
ship, where Chancery once entertains a suit upon grounds 
legitimately cognizable in that Court, it will proceed to 
adjudicate other matters of which it has only incidental 
cognizance, in order to avoid multiplicity of suits. The 
cases we have enumerated emnbrace most of those which 
induce a Chancery Court to step out of its peculiar domain 
to intrude upon the province of a Law Court to prevent 
oppression and expensive litigation. In these, as well as 
in others which we have not enumerated, it will be found 
that this species of jurisdiction is consequential rather than 
original, and is exercised chiefly in regard to matters 
springing out of subjects belonging appropriately to its 
own jurisdiction. One of the earlier Chancellors (Lord 
Nottingham,) betrays by the language in which he claims 
the jurisdiction, that it may be traced in some degree to 
the ancient jealousy between the two Courts, as well as to 
the more becoming desire of suppressing useless litigation. 
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“* When,” said his Lordship, “ this Court can determine the 
matter, it shall not be a handmaid to the other Courts, nor 
beget a suit to be ended elsewhere.” 1 Story’s Eq. Jur., 
§ 65. 

Mrs. Doggett’s case does not belong to this class, for she 
is not before a Court of Chancery for any purpose belong- 
ing properly to its jurisdiction, so as to entitle her to an 
incidental inquiry into her rights of possession to the land 
she claims, nor for the reasons which we have already 
given, can her bill be considered in the nature of a bill of 
peace. She. is therefore not entitled to the aid of a Court 
of Chancery upon this ground. 

Third. We will inquire thirdly, whether she is entitled 
to its aid because one of the subjects of concurrent juris- 
diction belonging to the Chancery Courts arises from the 
confusion of the boundaries of land. We will first exam- 
ine the facts as set forth in the bill upon which this alleged 
confusion of boundaries rests. 

The defendant, Hart, is alleged to be rightfully possessed 
of a grant of land on the St. John’s river, known as the 
** Maria Taylor” grant, bounded and described as follows : 
‘“‘ Beginning at a gum tree at the mouth of McCoy’s Creek, 
and running thence north forty chains, to a pine tree, 
thence east fifty chains, to a pine tree, thence south forty 
chains, to an oak tree on the bank of the said St. John’s 
river, and thence along the river westwardly to the place 
of beginning.” 

The deed of trust under which Mrs. Doggett claims, con- 
veys to her trustee “a certain tract of land situated in 
Jacksonville, and bounded as follows: On the south, by 
St. John’s River, on the north and east, by Hogan’s Creek 
and on the west by lands granted to the heirs of Purnel 
Taylor, and now owned by I. D. Hart, which land deseri- 
bed as above was formerly granted by the Spanish Gov- 
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ernment to John Masters.” The grant thus referred to, is 
described in the bill and exhibits, as bounded on the west 
by the aforesaid ‘ Maria Taylor” grant, on the north and 
east by Llogan’s Creek, and on the south by St. John’s 
river. 

It thus appears from the bill, that the two tracts abut 
upon each other, and that the controversy is as to the lo- 
cality of the co-terminous boundary line. The bill alleges 
that Hart continued to hold possession of the disputed land 
after the execution of the trust deed by the connivance of 
the trustee. 

It is to settle this boundary and to restore to complain- 
ant the possession of the land which she alleges to be 
wrongfully withheld from her, that she asks the aid of a 
Court of Equity. 

Treating of the subject of boundaries, Mr. Justice Story, 
in his Commentaries, says, ‘‘ whatever may have been the 
origin of this branch of jurisdiction, it is one which has 
been watched with a good deal of jealousy by Courts of 
Equity of late years ; and there seems to beno inclination to 
favor it, unless special grounds are laid to sustain it, The 
general rule now adopted, is not to entertain jurisdiction 
in cases of confusion of boundaries, upon the ground that 
the boundaries are in controversy, but to require that there 
should be some equity superinduced by the act of the par- 
ties, such as some particular circumstances of fraud, or 
some confusion where one has ploughed too near another, 
or some gross negligence, omission or misconduct on the 
part of persons whose special duty it is to preserve or per- 
petuate the boundaries.” 1 Story’s Com.,, § 615. 

None of these equities belong to the case before us. 

Again, ‘ when there is an ordinary legal remedy,” con- 
tinues the Commentator, “ there is certainly no ground for 
the interference of Courts of Equity, unless some peculiar 
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equity supervenes which a Court of Common Law can- 
not take notice of or protect. § 616. 

In this case we see no obstacle to the exercise of an or- 
dinary legal remedy, nor do we recognize any peculiar 
equity which a Court of Common Law cannot protect. 

Again, “ the existence of a controverted boundary by no 
means constitutes a sufficient ground for the interposition 
of Courts of Equity. Between independent proprietors, 
such cases would be left to the proper redress at Law.” 
§ 619. 

These principles are fully sustained by the case of Wake 
vs. Conyers ; indeed the language of the Commentator is 
the same with thatof the Lord Keeper Henly who decided 
the case, 2 Wh. & Tud., 509. 

In St. Lukes vs. St. Leonards, referred to in the same 
book, at page 512, a bill was filed by the Parish of St. 
Lukes to avoid confusion in making their rates, and prayed 
a Commissioner to fix their boundaries for that purpose. 
Lord Thurlow refused to interfere. In a note to this case, 
Lord Thurlow is reported to have said that if he should en- 
tertain a bill and direct an issue in such a case as this, he 
did not see what case would be peculiar to the Courts of 
Law. In the case of Spear vs. Crawter, 2 Mer., 417, Sir 
W. Grant, M. R., refused to issue a commission to ascer- 





tain the boundaries of manors, upon the authority of the 
two cases just referred to. Such has been the uniform ru- 
ling of the Courts, and as there is nothing in the case be- 
fore us upon which an equity can be based, we must dis- 
miss the complainant to look for her proper remedy in a 
Court of Law. 

Having thus fully considered the right of the appellant 
to come into a Court of Equity at all, and decided adverse- 
ly to the right, we find it unnecessary to discuss the mat- 
ters of demurrer set forth by the defendants. 

30 
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The decree of the Chancellor dismissing the bill must be 
affirmed. 
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Amazian W. Arcurgr, AppELuant, vs. Isaran D. Harr 
anp Joun 8S. Sammis, APPELLEES. 


1. If a party in a cause depending, enters into a bond to perform the decree or 
abide the judgment of the Court, it is intended to mean the Court which 
ultimately decides the cause. : 

2. An appeal is matter of right, if entered during ‘the term of the Court at 
which the judgment is pronounced, or within ten days thereafter ; and such 
appeal, when entered, suspends the judgment, sentence and decree appealed 
from; and if reversed, it is as if it had never existed. 

3. Where a decree in Equity was in favor of a’defendant, and the bond which 
he had given to perform the decree of the Court, was directed to be can- 
celled, on an appeal from so much of the decree as related to the principal 
matter, if the same be reversed, that portion of the decree‘ directing the 
cancellation of the bond is also reversed ; it is only accessory to the decree 
appealed from, followed it; and shared its fate. 

4. A voluntary bond is valid as a common law contract, if it is entered into by 
competent parties, and for a purpose not prohibited by law, and is founded 
upon a sufficient consideration. 


Appeal from the Cireuit Court of Duval County. 

This was an action of debt on bond executed by appel- 
lees, by which, after reciting “‘ that whereas, the said Am- 
aziah W. Archer and others have heretofore filed their peti- 
tion before the Hon. Thomas Douglas, Judge of the Cir- 
cuit Court of the Eastern Circuit of the State of Florida, 
and thereupon obtained an order to the Sheriff of Duval 
County, and caused to be arrested sundry persons of color, 
to wit : a boy called Dennis Bryan, also a girl called Mary 
Bryan, said colored persons and others being alleged in 
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said petition to be slaves and the property of the said pe- 
titioners : and whereas, the above named Dennis Bryan 
and Mary Bryan are now in the custody of the Sheriff of 
Duval County, and claim to be free persons of color, and 
ask to be discharged from the custody of the said Sheriff, 
(on bail as per written agreement between the attorneys of 
the parties petitioners and defendants,” it was conditioned 
that “if the said Dennis Bryan and Mary should appear 
before the said Judge of the Circuit Court, from time to 
time as may be required, and abide the decision of the is- 
sue upon the said petition as well as the further order of 
the Court, then and in that case the bond or obligation to 
be null and void, otherwise to remain in full force and vir- 
tue.” The declaration alleges that Dennis, one of the per- 
sons of color above named, who had been declared to be a 
slave and the property of plaintiff, did not appear and 
abide the decision and order of the Court, as required by 
the condition of the said bond, but that he disappeared 
before the final determination of the cause, - was not 
then to be found. 

The appellees, (the defendants in the Court below,) 
pleaded, ist. That they had faithfully performed and com- 
plied with the condition of their said bond, and that Den- 
nis did appear before the Circuit Court and abide its deci- 
sion and order, until, by the sentence and decree of said 
Court, he was discharged from custody and dismissed 
without day. 2d. That the bond in question was ordered 
to be discharged and cancelled by the decreg of the Cir- 
cuit Court, and so much of said decree as directed the 
bond to be discharged and cancelled still remained in full 
force unreversed, no appeal having been prayed or pro- 
secuted from the same. 

The facts in the cause will appear in the following 
agreement of the parties: 
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It is agreed that this cause shall be argued as if upon is- 
sue joined, the following special verdict had been duly 
entered, and the Court shall proceed to pronounce such 
judgment nune pro tune, as if the said verdict had been 
duly entered and argued at the last fall term of this Court, 
and either party may take an appeal or writ of error to the 
next ensuing term of the Supreme Court : 

** We, the jury, find the slave Dennis to be of the value 
of nine hundred dollars, that upon the twenty-first day 
of February, A. D. eighteen hundred and fifty, one of the 
said plaintiffs filed a petition before the Honorable Thom- 
as Douglas, Judge of the Circuit Court for the Eastern 
Circuit of Florida, praying that the said slave Dennis, to- 
gether with other slaves, formerly the property of Jacob 
Bryan, deceased, should be taken into custody by the sher- 
iff of Duval County as having been manumitted contrary 
to the provisions of the Act of November 22, 1829; that 
afterwards, to wit, on the following day, an order was is- 
sued directed to the said sheriff, commanding him to take 
the said slaves into his custody, and them safely to retain 
until the further order of said Court. 

“ That such further proceedings were had upon the said 
petition, that afterwards, to wit, at the May term of 1852, 
of the said Circuit Court, the following order was entered: 
‘Now on this day came the said petitioners, by James W. 
Bryant and John P. Sanderson, Esquires, their solicitors, 
and the said Dennis Bryan, and Mary Bryan, being again 
brought into Court by the sheriff aforesaid, and Samuel 
Spencer, J. McRobert Baker, P. Fraser and Felix Living- 
ston, appearing to oppose in this behalf upon the issue 
liber vel non, raised by their plea heretofore put in, were 
permitted by the Court to do so, and the solicitors of the 
respective parties having entered into a stipulation in wri- 
ting, that the said Dennis and the said Mary claimed as 
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slaves as aforesaid, 1 may be discharged from the custody of 
the sheriff, on condition that a bond in the penal sum of 
four thousand dollars, payable to the petitioners, be filed, 
conditioned that the said Dennis and the said Mary ap- 
pear before the Circuit Court from time to time as may be 
required by the Court, to abide the decision of the issue in 
this cause, and the farther order of the Court. And it is 
further stipulated that the said bond may be given and 
received without prejudice to either party as to the ques- 
tion at issue, and that no advantage shall be taken by ei- 
ther party of any informality in this agreement, nor in the 
said bond to be given by the said defendants, but the same 
shall be enforced according to the true intent and meaning 
of the same as understood between the counsel for the par- 
ties, which is done, and said bond being duly filed, it is 
ordered accordingly. And on motion of the said petition- 
ers, by their said solicitors, it is further ordered, that the 
issue of liber vel non, raised by the plea of the said 
Dennis Bryan and Mary Bryan to the said petition be tried 
by a jury upon the Common Law side of this Court, at the 
next term, according to the rules and principles governing 
the trial of issues in Common Law cases, and that the tes- 
timony be taken in the same manner as testimony is al- 
lowed by law to be taken in Common Law eases.’ 

‘That afterwards, and upon the same day, the writing ob- 
ligatory which is the subject matter of this suit, was duly 
executed and filed. That afterwards, such further procee- 
dings were had upon the said petition, that upon the 26th 
day of November, A. D. eighteen hundred and fifty-one 
the following final sentence or decree was pronounced in 
the Circuit Court for the County of Duval, viz: ‘ Now on 
this day this cause came on to be heard upon the issue 
liber vel non, joined between the parties, and a state- 
ment of facts herein filed and argued upon between the 
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parties and by their counsel, and the said parties having 
waived a jury, and after argument by counsel and due de- 
liberation by the Court, it is thereupon ordered, adjudged 
and decreed, that the said Dennis and the said Mary, in 
the said petition mentioned, are free persons of color and 
not slaves, and that the said Dennis and Mary be forthwith 
discharged out of custody, and that the bond heretofore 
given for their appearance in this cause, and executed by 
Isaiah D. Hart and John 8. Sammis, be discharged and 
cancelled ; and it is further ordered, adjudged and decreed 
that the said Sarah mentioned in the said petition, is a 
slave and not free, and that the said Sarah be sold by the 
sheriff of this County at public outcry, after due notice of 
the time and place of sale, and at the time and place and 
in the manner of sales under executions at law. And that 
the said‘sheriff pay the proceeds of said sale forthwith 
into the Registry of this Court, to abide the further order 
of this Court in the premises.’ 

“ That afterwards, to wit, on the first day of December 
following, being within the ten days allowed by law, the 
following agreement and prayer for appeal were duly filed 
with the Clerk of the Circuit Court for said County of Du- 
val, viz: This agreement witnesseth, that in the case of 
Amaziah W, Archer, e¢ al., against certain persons of 
color named Sarah Bryan, Dennis Bryan, and Mary Bry- 
an, it is agreed by the undersigned, as attorneys for both 
parties, that in the appeals about to be taken by either 
party from the decision of the Cireuit Court, made Nov. 
term, 1851, in said case, that the appeal bonds to be given 
by both parties shall be made payable to the Governor of 
Florida and his successors in office, for the use of such 
persons as may be interested therein, and that neither 
party shall take exception to the same upon that ground, 
put they shall be deemed a compliance with the statute in 
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such case provided, and that the costs heretofore accrued 
shall be equally divided between the parties, Entered 
into this 27th November, 1851. 
F. LIVINGSTON, 
Atty. for Dennis, Mary and Sarah Bryan, 
J.P. SANDERSON, 
Atty. for heirs of Jacob Bryan, decd. 

“The bond having been duly filed in said cause, the so- 
licitors for petitioners pray an appeal as to so much of the 
decree in said case as declares said persons of color, Den- 
nis and Mary, free. J. P. SANDERSON, 

Solicitor for Petitioners, 

‘It is agreed by and between the undersigned solicitors . 
in said cause that the foregoing prayer for an appeal be 
filed as of the first day of December, A. D. eighteen hun- 
dred and fifty-one, mune pro tune, 

J P. SANDERSON, 
Solicitor for Petitioners. 

F. LIVINGSTON, 
Solicitor for Defendanis. 

‘“‘ And afterwards, upon the same first day of December, 
A. D. 1851, all the costs were paid, and an appeal bond 
was filed by the said Amaziah W. Archer, payable to the 
Governor of the State of Florida, and conditioned for the 
diligent prosecution of the said appeal, and the payment 
of all costs which might be adjudged against him in such 
appeal. 

‘‘ And afterwards, at the February Term of 1852, of the 
said Supreme Court for the State of Florida, such proceed- 
ings were had upon the said appeal that the said Supreme 
Court reversed the decision of the Court below, in so far 
as it declared the said negroes, Dennis and Mary, to be 
free, and proceeding to render such judgment and decree 
as the Court below ought to have rendered, did ‘further 
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order, adjudge and decree that the respondents, Dennis 
and Mary, have not sustained the issue of liber vel non 
made in the Court below, and are slaves for life, and the 
property of the appellants, and that they, the said Dennis 
and Mary, be delivered up to the custody of the appel- 
lants. And it is further ordered, that the appellants pay 
the costs of these proceedings, and that the cause be re- 
mitted to the Court below, with instructions to execute the 
decree of this Court in the premises.’ 

“ And we, the jury, further find that several days after 
the rendition of the said decree of the Supreme Court at 
its February Term, the said slave, Dennis, absconded, and 
has never been delivered to said appellants, although a 
demand was duly made upon said defendants for the de- 
livery of said slaves, on the day of the rendition of said 
last decree; and forasmuch as the jury are ignorant in 
point of law, upon the facts of the case, on which 
side they ought to find the issue, they do agree that 
if the Court should be of opinion that the said plaintiffs 
are entitled to recover the value of the boy Dennis, 
and that the condition of the said bond has been broken, 
then they find for the said plaintiffs the sum of four 
thousand dollars, to be discharged upon the payment of 
nine hundred dollars, the value of said boy Dennis, to- 
gether with one cent for the damages of said plaintiffs, 
and also their costs in this behalf expended; but if the 
Court should be of opinicn that the condition of the said 
bond has not been broken, and that the said plaintifis are 
not entitled to recover, then the jury find for the defen- 
dants. McQUEEN McINTOSH, 

GEO. W. CALL. 

Attorneys for Defendant. 

J. P. SANDERSON, 
Attorney for Plaintiff. 
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The Court below rendered judgment in favor of the de- 
fendants, from which the plaintiff appealed. 


J. P. Sanderson for Appellant. 


The questions now submitted by the pleas and special 
verdict, and presented to this Court, are: 

I, Whether the conditions of said bond have been per- 
formed. 

II. Whether the decree of the Court, directing the can- 
cellation of said bond operated as a discharge to Hart and 
Sammis, the obligors ; or, 

III. Whether the appeal taken did not operate as a sw- 
perscdeas, as well to the part of the decree cancelling the 
bond as to the part declairing Dennis and Mary to be free 
and not slaves ; and 

IV. Whether said decree, cancelling said bond, has not 
been reversed by the decree of the Supreme Court at its 
February Term, 1852, in said cause. 

It is the duty of appellant to maintain and prove the 
affirmative of the third and fourth propositions and the neg- 
ative of the first and second. 

The statute, Thomp. Dig., 446, regulating appeals, pro- 
vides, “That if any party feels agrieved by a final judg- 
inent or decree, it shall and may be lawful for such party 
during the session of the Court in which such judgment 
or. decree shall be pronounced or within ten days thereaf- 
ter, to obtain an appeal to the Supreme Court, and an ap- 
peal obtained shall in all cases operate as a supersedeas.” 

The appeal was obtained within the ten days prescribed 
by statute, bond filed, and costs paid. There is no pre- 
tence that the appeal was not regularly taken, and opera- 
ted as a supersedeas to the part of the decree declaring 
** Dennis and Mary to be free aud not slaves,” and I presume 
it will be conceded that the appeal suspended that part 
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of the decree. But it ~vill be contended by counsel for de- 
fendants that the order of the Court directing the can- 
cellation of the bond was not appealed from, and still re- 
mains of force, and that defendants were discharged from 
said bond by said decree, for such is the issue tendered by 
defendant’s second plea. 

Upon these two grounds the defendant’s counsel have 
rested their defence. 

I. Have the conditions of the bond been performed ? 

The conditions are as follows: ‘* Now, if the said Den- 
nis Bryan and Mary Bryan shall appear before the 
said Judge of the Circuit Court from time to time as may 
be required, and abide the decision of the issue upon the 
said petition, as well as the further order of the Court, 
then and in that case this bond or obligation to be void, or 
else to remain in full force, virtue and effect.” 

The principal condition of this bond is, that the said 
Dennis and Mary shall abide the decision of the issue up- 
on the petition, and must mean the final decision on that 
issue. Have they performed that condition? The issue 
was finally decided by the Supreme Court at the February 
‘Torm, 1852, and immediately thereafter demand was duly 
wade for.a surrender of said slaves: said slave Dennis had 
«ubsconded, and the obligors have failed to obey the deci- 
sion of the issue. The Supreme Court proceeding to ren- 
“ler such judgment and decree as the Court below ought to 
have rendered, “ did further order, adjudge, and decree 
that the respondents, Dennis and Mary, have not sustained 
the issue of liber vel non made in the Court below, and 
are slaves for life, and the property of the appellants, and 
that they, the said Dennis and Mary, be delivered up to 
the custody of the appellarits.” 

The slave Dennis has not been delivered up as ordered 
and directed by said decree, and the condition of the bond 
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in this respect has been broken, and the plaintiffs are en- 
titled to recover: and the condition of the bond has not 
been performed in this—he, Dennis, did not abide the fur- 
ther order of the Court below. The order and decree dis- 
charging and cancelling the bond, was not the further or 
der of the Court. The further order of the Court was the 
order allowing the appeal. The allowance of the appeal, 
though taken by the parties, when taken under the statute 
becomes an order of Court, and suspends the whole de- 
cree. Therefore the obligors did not comply with this con- 
dition of the bond. - The bond was given to abide the de- 
cision of the issue, and the further order of the Court: the 
last order of the Court was the appeal, which transferred 
the cause to this Court, and with it the bond as an inci- 
dent to the issue. 

The taking, the dismissal or withdrawal of an appeal is 
a judgment of the Court. Harder e¢ a/. vs. Stoval, 1 Kel- 
ly, 95, Index 359; Ball vs. Gardner, 21 Wend. 166, iN. 

oe, 


Y. Dig, 326, § 8. 


The term *‘ Court,” used inthe condition of the bond, 
has been held to mean the “ Court” which shall ultimately 
decide the cause. U.S. vs. Schr. Little Charles, 1 Brock., 
380. 

II. Did the deeree of the Court directing the discharge 
and cancellation of said bond, operate as a discharge to 
Hart and Sammis, the obligors, or did the appeal taken 
operate as a supersedeas as well to the part of the decree 
cancelling the bond as the part declaring Dennis and 
Mary free and not slaves 

I. The order, judgment, and decree of the Court below 
discharging Dennis from custody and cancelling the bond, 
were uttered by the Court in one and the same breath, and 
together constitute but the jndgment pronounced upon the 
issue joined. If no appeal had been taken, the bond was 
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cancelled and discharged by the judgment and deeree de- 
claring Dennis free, and not a slave, and no order cancell- 
ing said bond was necessary. That part of the decree is, 
therefore, mere surplusage, unnecessary, and void. 

“A void judgment, quashing a forth-coming bond, may 
be wholly disregarded.” Fellows vs. Griffin, 98. & M. 
U.S. Dig. 1848, 58, § 80. 

If this view of the case be correct, it follows that Iart 
and Sammis were not discharged by said decree. 

The appeal operated as a supersedeas to the entire de- 
cree. The prayer for an appeal is as follows: “ The bond 
having been duly filed in said cause, the solicitors for pe- 
titioners pray an appeal as to so much of the decree in 
said cause as declares said persons of color, Dennis and 
Mary, free.” This appeal carried up the whole case. 
This was a proceeding on the Chancery side of the Court, 
and as the Appellate Court is by law directed to proceed 
to render guch decree or judgment as, upon the whole 
case, the Court below ought to have done, the whole 
cause before the Court below was carried up, -and open to 
- review. The decree and mandate of this Court in the 
cause, not only reversed the decree, but directed the slaves 
to be delivered up to the custody of the plaintifis. 

A Court of review gives such a decree as the Court be- 
low ought to have done; and when the plaintiff below 
brings the appeal, the Court above not only refuses what 
is wrong, but decrees what is right, and models the relief 
according to its own view of the ends of justice and the 
exigences of the case. Gelston vs. Codwise, 1 J.C. R., 
182. 

And on an appeal from Chancery, the decree and order 
of the Court of Errors becomes, to the Court below, the 
law of the case, and the party can have no further relief 
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then, than what is administered by the decree of the Court 
above.” Jbid.; 2 Fla. R., 276; 4 Fla. R., 357. 

The appeal then carried up not only the issue joined, but 
the whole cause, and especially the bond, which was cou- 
pled with and dependent upon that issue, for the appeal 
opens the whole cause, though taken from a part only, and 
suspends the whole judgment of the Court below. Colby’s 
Prac., 306 ; 3 Bouvier Ind., 70.; Allison vs. Chaffin, 8 Ga., 
330, cited Index 40, § 12. 

An appeal, from the moment it is made, suspends the 
gxecution of the decree; and if taken within the time pre- 
sented by statute has relation back to ‘the day of the ren- 
dition of decree. Penhallow vs. Doan, Adih’r., 3 Dall., 
89, 99, 1 Arch. Prac., 241; Colby’s Prac., 306; Stewart 





vs. Preston, 1 Fla. R., 8. o 


The appeal operates from time of motion, and the filing 
of the bond will have relation back and bind the parties 
from the time of notice. 1 Arch. Prac., 241; Hawkins vs. 
Jones, 1 E. C. L. R., 1115 2 Strange, 867, 1186; Edward’s 
Treatise, 148, n,; Salk., 321, Perkins vs. Woolaston. 

The 4th assignment of error, alleges error in deciding 
that the bond was a creation of the Court. 

The bond was made and executed by agreement of the 
parties to the bond, as will appear by the facts contained 
in the special verdict—no agreement was made with Den- 
nis—he is no party to the bond—he was treated as a slave 
and entered into for his benefit by Hart and Sammis. 
It was an act of plaintifis and defendants, the obligors, and 
they only had power to cancel the contract, and this Court 
is called upon to enforce the agreement. 

This bond violated no public policy or private morality, 
but was appropriate to the execution of the laws and a 
proper adjustment of the rights of the parties in the cause. 
Had the original suit been commenced by an attachment 
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and this suit brought to recover on an attachment bond, 
would this Court have doubted but that the bond, in the 
event of an appeal, would hold good and abide the decision 
in the Appellate Court? Or, suppose suit had been com- 
menced by attachment, and Dennis taken into custody 
under levy of the writ of attachment, and the obligors had 
come forward and entered into bond: precisely under the 
conditions of this bond, and the Court below had rendered 
judgment for the defendant, or, as in ‘this case, directed a 
surrender of the property, and a cancellation of the bond, 
and an appeal had been duly taken by the plaintitis, I ask 
if this Court would doubt for a moment but that the ap- 
peal would suspend the judgment and carry with it the 
bond given for the forthcoming of the property? It must 
of necessity operate in this manner, for the plaintiffs in at- 
tachment, after judgment against them, could not direct a 
new levy and hold the property to respond to a final de- 
cree in the Court above in their favor. Ifthe contrary is 
held, he would be without remedy—the property in the 
meantime might be removed from the State and the attach- 
ment law would be to him a dead letter upon the statute 
book. Stephens vs. Baird, 9 Conn., 274, cited N. Y. Dig., 
64. 

This was a bond voluntarily entered into by the obligors, 
and binding upon them—a bond voluntarily given, and 
though not prescribed by law, is a valid instrument upon 
the parties in point oflaw. U.S. vs. Tingry, 5 Peter’s, 
115; U.S. vs. Bradly, 10 Peter’s, 343, cited Peter’s Dig. ; 
Franklin vs. Pendleton, 3 Sand. S. Ct., 572; U.S. D. 11, 
78, § 39; 1 Brock., 383. 

A voluntary bond may be bad as a statutory bond, but 
good at Common Law. Stephens ef a/., vs. Crawford, 1 
Kelly, 583, Ind., 94, § 5; Justices, &c. vs. Ennis, 5 Ga., 
569, Ind., 95. 
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A bond which violates no public policy or private mo- 
rality, which is appropriate to the execution of law, is 
valid, and may be entered into and recovery had thereon, 
though there be no statute expressly authorizing the exe- 
cution of such bond. The Governor vs, Allen, Kin. Law 
Com., 1850, § 51. 

It is objected that there has been no proceedings in the 
Court below to carry into execution the mandate of the 
Court above. This comes too late, after plea, &c. Lee vs. 
Moore, 12 Miss., 458, U.S. D., 11-79, 50; 1 N.Y. D., 328, 
§ 37-38. 

Upon a forthcoming bond, notice is all that is necessary. 
Mapp vs. Thompson, 9 Ga., 42, Ind. 923, 17; 2 U.S. Dig., 
458, § 16. 

Exceptions to the want of proper parties or to the decla- 
ration, comes too late after plea. The issues are perfor- 
mance and discharge—no exceptions taken as to bond, &c. 
5 U.S. D., 922, § 12; Colby’s Prac., 14, 187; U. S. Dig., 
1848, 366, § 2, 7, 10, 17. 

Too late to raise objections in the Court of Errors, which 
were not raised by the pleadings in the Court below. 
Franklin vs. Osgood, 14 J. R., 527, cited J. Dig., 181, § 
159. 

Too late to object to the form of appeal after appeal has 
been answered. Rodgers vs. Cruger, 3 J. R., 564, cited 
J. Dig., 180, § 143. 

A party cannot take advantage of an ambiguity in a 
traverse after having taken issue upon it. 4 Harrison’s 
Dig., 2566. 

The regularity of the appeal and judgment in the other 
case cannot thus collaterally be called in question. 

A replevin bond informally executed, if voluntarily ex- 
ecuted, cannot be avoided on that account. Morse vs. 
Hodson, 5 Mass., 314; Minot. Dig., 108, § 20. 
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If a party who is bound to perform a condition, disables 
himself, this is a breach. 2 Bac. Ab., 310. 

Coke has it—A man shall never take advantage of a 
condition, where the non-performance cometh by his own 
act or default. Coke, 206, 209. 


G. W. Call and McQueen McIntosh for Appellees. 


I. To constitute a breach of the bond there must have 
been a return of non est inventus. Pearsull vs. Lawrence, 
3 J. R., 514, cited in 1 Dig. N. Y. R., 182-133; Colby’s 
Prac., 146; Collins vs. Mitchell, 3 Florida, 11. 

2. The judgment of 26th Nov. 1851, exhausted the re- 
quirements of the bond. Mills vs. McCoy, 4 Conn., 406, 
cited in 1 Dig. N. Y. Rep., 131; Butler vs. Bissell, 1 oot 
102, cited in 1 U.S. Dig., 362, § 878; Sopeman vs. Hen- 
derson, 4 Barr., 231, cited in 1 U.S. Dig., 74, § 4. 

Il. The order of 26th Nov., 1851 directed that Dennis 
should be discharged from custody, and the bond cancelled 
coinstanti this was done ; noappeal can wndo what has been 
done. Hawkins vs. Jones, 5 Taunton, 204; Ex’rs. Bra- 
sher vs. Cortlandt, 2 John., 505; Perkins vs. Woolaston, 1 
Salk., 321; S. C., 9 Peter. Abr., 25; Burr vs. Burr, 10 
Paige, 169; Clark vs. Clark, 7 Paige, 607. 

III. But the Supreme Caurt did not reverse the order 
cancelling the bond. Heirs of Bryan vs. Dennis, 4 Flor., 
450-6. 

IV. No appeal lay from the order of 26th Noy., 1851, 
and the action of the Supreme Court is not binding upon 
these defendants not privy to the suit. 

1. This whole proceeding was ew parte, and an exercise 
of the summary powers of the Court. Fraser vs. Living- 
ston, 1 Flor., 400-401; 2 Chit. Arch. Prac., 1194; 2 How., 
240; Colby Pr., 306. 

2. The order of 26th Nov. was not final, and. therefore 
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no ap peal. Putnam vs. lowe & W ife, 1 F lor., Ah; Bel- 
lamy vs. Bellamy, 4 Flor., 254, 257, 

The bond is wholly illegal and void, and cannot now be 
enforced. ‘ 

1. This point appearing in the record is good upon writ 
of error. 1 Chitty’s Pl., 661-2, 484; 1 Harrison’s Dig., 
527. 

2. This bond is a bail bond, and contrary to the policy 
and express enactment of our law, and is taken in a cause 
not authorized by law. Thomp. Dig., 826, 532-3; 1 Sup, 
Pet. Abr., 128; Colby’s Prac., 306; 1 U.S 8, Dig, 74,.§ 8, 
cites 2 Barr., 492, 

3. It shoul ’ have been made payable to the’ sheriff. 1 
Breese, 51; 4 Bibb., 505; Hardn,, 501; 1 Met. & Per., 
352, Wright, 180, 

4, It should have been guy by the principal as well 
as the surety, 17 Mass., 59 

5. The bond is void for auntie in the designation of 
the obligors. 


TIIOMPS ON, J.: 


In a controversy which arose in the Circuit Court sitting 
in Duval County in relation tothe slavery or freedom of 
certain negroes, an issue was directed to be made up and 
tried at a succeeding term of the Court; and in the mean- 
time, by consent of the claimants, of whom the present. ap- 
pellant was one, two of the persons so claimed to be slaves 
for life, and then in custody, were delivered to the respon- 
dents upon their entering into bond in the penalty of four 
thousand dollars, payable to the appellant by name, with 
the addition of the terms “and others,” conditioned that 
Dennis and Mary, (the persons who were claimed to be 
slaves, and were asserting their freedom,) should appear 
before the Judge of the Cireuit Court from time to time as 
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may be required, and abide the decision of the issue upon the 
petition, as well as the further order of the Court. The is- 
sue so made up, was determined in favor of Dennis and 
Mary in the Circuit Court ; they were declared to be free, 
and the bond entered into by the.respondents was ordered 
to be cancelled.’ From this judgment of the Circuit Court 
an appeal was prayed by the claimants to this Court, from 
so much of the judgment of the Circuit Court in said case 
as declared said persons of color, Dennis and Mary, to be 
free ; which appeal was allowed and perfected within the 
term of ten days prescribed by law. 

In this Court, the portion of the decree appealed from 
was reversed and set aside, and proceeding to give such 
decree as the Circuit Court should have given in this par- 
ticular, this Court declared that the said Dennis and Mary 
were slaves for life, and the property of the claimants, and 
ordered that they should be delivered up to the custody of 
said claimants. Soon after the decree was reversed in this’ 
Court, demand was made upon the respondents for the 
slave Dennis, but the demand was not complied with ; and 
it further appears, that at or about this time he absconded, 
and has not since been arrested. 

Suit was brought upon the bond by the present appel- 
lant, whose name only appears on the face of the instru 
ment as the obligee thereof, against the respondents, who 
are the obligors, assigning as a breach that the said Den- 
nis did not appear from time to time, &c., and did not 
abide the decision of the issue upon the petition, as well as 
the further order of the Circuit Court, but on the contrary 
absconded, &c. By the subsequent pleading, the defence 
is made to rest upon two grounds : 

1st. That Dennis was only to appear before the Circuit 
Court, that he did so appear, and was discharged without 
day by the deeree of said Court of the 26th of Noy., 1851. 
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And, 2dly, That by the decree of the Cirenit Court, the 
bond in question was ordered to be discharged and can- 
celled, that such portion of the decree was not appealed 
from, and remains in full force and unreversed. 

Upon a special verdict finding the facts which are above 
briefly stated, the Circuit Court gave judgment for defen- 
dants ; the principal ground of error assigned is, that the 
Court erred therein, and that the judgment should have 
been for the plaintiff. 

In the decision of this case, we do not deem it material 
or necessary to consider in their order the numerous points 
made and discussed at the bar upon the argument, because 
the grounds upon which we put our judgment herein will 
be found to have met and included all the positions taken 
by counsel which were open to discussion. 

The main grounds upon which the respondents rely, in 
support of the judgment of the Court below, are founded 
on the terms of the condition of the obligation sued upon, 
and the effect of the appeal prosecuted by the present ap- 
pellant from the decree of the Circuit Court in the original 
cause, made and passed on the 26th November, 1851, 
whic h declared Dennis and Mary to be free. 

It has been argued with much zeal by the counsel for the 

respondents, t that the decree of the Circuit Court alluded 
to, exhausted the requirements of the bond, that Dennis 
was only to appear from time to time before the Judge of 
the Cireuit Court, and that when the decree was proncun- 
eed in his favor, and the bond declared te be discharged 
and cancelled, every thing was accomplished which the re- 
spondents had bound themselves to the performance of. 
This is certainly a very technical view of the question, 
even if correct in point of law; but it is most clearly er- 
roneous. In every case where it becomes necessary that 
any of the parties should enter into a bond for the perfor- 
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mance of the decree of the Court, the condition provides 
in terms only thatthe party shall answer the decree, sentence 
or judgment of the Court in which the cause is depending ; 
no provision is made for the event of a writ of error or ap- 
peal, but in such case the law supplies the omission in 
every case where the writ of error or appeal arrests the 
execution of the decree, sentence or judgment of the infe- 
rior Court, and suspends its force and energy until the 
question is examined in the appellate tribunal. Thus in 
the case alluded to, a decree had been pronounced upon 
the equity side of the Court, with which the losing party 
was dissatisfied ; assuming that an appeal could be taken 
from that decree to this Court, if it was taken in due tiime 
it arrested the execution of the decree, suspended its ef- 
fect and force as a judgment, and removed the cause to 
this Court by force and operation of law. In such case 
thé law substituted the judgment of this Court for that of 
the Cireuit Court, and such rule of law entered into and 
formed a part of the contract as completely and effectually 
as if it had been inserted therein in terms. 

By the Act of February 11th, 1832, appeals from the 
equity side of the Circuit Court operate as a supersedeus 
in two cases : . 

First, When the appeal is entered as in other cases as 
provided by the general law of February 10, 1832, which 
is during the term of the Court in which the decree is pro- 
nounced, or within ten days after adjournment ; and, sec- 
ondly, when, being taken within two years after.it is pro- 
nounced, a Justice of this Court shall allow its operation 
as such, upon giving bond and security as required by 
law, (Thomp. Dig., 462, 446.) The first named supérsede- 
as is obtainable as a matter of right, subject to no condi- 
tion except that of giving the security required by law ; and 
the other rests in the exercise of the sound discretion of the 
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Judge. Atlaw, no execution can issue upon the judg- 
ment of the Court until after the lapse of ten days from 
the adjournment of the term, except in a certain special 
contingency to be made known to the Court by affidavit of 
the plaintiff; consequently the judgments rendered daring 
the term are ineflectual until after the expiration of the 
time limited; ifan rd Ip is taken within the time, tlie 
execution is supers seded, and the force of the judgment sus- 
pended until the appeal is determined. And so is the rule 
in equity. Dy the Act of Nov. 7, 1828, § 28, no decree in 
equity pronounced by the Judge could be engrossed and 
signed until after the lapse of thirty days, and not then, if 
the deeree had been appealed from, or a petition for re- 
hearing filed. And it is further declared that no process 
shall issue on any proceedings be had on any final decree 
or order, until it had been éngrossed and signed as diree- 
ted, and filed in the clerk’s office. (Thomp. Dig., 461.) 
The effect of the Act of 1828, was to allow thirty days for 
the unsuccessful party to enter his appeal, during which 
time the decree pronounced was not effectual, and the ap- 
peal if taken within the limitation, operated as a further 
suspension until gel appeal was heard. 

The Act of 1852, betore cited, restricts the party ‘to ten 
days, within which to enter his appeal, and this is the only 
dhande. 

The authorities cited by the counsel for the respondent 
Jay down the rule correctly, but they are inapplic able to 
tié present case. Ii the execution of the dectes had been 
commenced, the svpersedeas would arrest the proceedings 
at the stage in which they were when the supersedeas was 
allowed, but the execution of the decree in the case of Den- 
nis and Mary had not yet commenced, and could not by 
foree of law have been begun when the appeal of Archer 
was taken, he having pursued his remedy within the ten 
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days, and while the decree was inactive. If the p varty hs ne" 
suffered the time to have passed, and the execution of the 
decree had been consummated by the discharge of the boy 
Dennis, and the cancellation of the bond, and he then had 
prayed an appeal, and obtained an order for a supersedeas, 
such order would not have retroacted so as to make void 
what had been done in pursuance of the decree. 

In the case of the United States vs. the schooner Little 
Charles, depending in a District Court of the United 
States, the vessel, which was under arrest, was released 
upon a bond to perform the decree of the Court. In the 
District Court the vessel was acquitted, but on appeal the 
sentence was reversed, and the vessel was condemned by 
the sentence of the Appellate Court. Then, as in this 
case, it was contended that the condition of the bond was 
not broken ; that it was to perform the deeree of the Court, 
which could only mean the District Court, and by that 
decree the libel was dismissed. But Chief Justice Mar- 
shall said: ‘This objection must search for other sup- 
“port than is furnished by the merits of the cause. The 
“bond was intended to be substituted for the vessel, 
“and to be acted upon as the vessel would have 
“been acted upon, had it remained in the power of the 
“ Court. “I think myself justified, then, by authority and 
“by reason, in construing the general term ‘ Court,’ which 
“is used in the condition, as meaning the Court which 
“shall ultimately decide the cause.” 1 Brock. R., 382-3. 

This case is directly in point. Here the boy Dennis was 
in custody, the bond was entered into to procure his en- 
largement, the respondents undertaking that he would 
abide the judgment of the Court, and to afford to the 
claimants as full and perfect a remedy as if the slave had 
remained in custody. If the slave had remained in custo- 
dy, no one will pretend to say that he was entitled to claim 
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the execution of the decree until the time had elapsed 
within which the adverse party was allowed to enter his 
or their appeal, for the law is-explicit that no process shall 
issue or any proceedings be had on any final decree until 
it is engrossed and signed as directed, and filed in the 
Clerk’s office ; and this cannot be done at an earlier day 
than ten days after the decree is pronounced. Upon what 
principle, then, is it that the rights of the claimants were 
changed by the substitution of the bond for the person of 
the slave? We are not aware of any, and none has been 
suggested in the argument. If authority be wanting to 
show the effect of an appeal, it will be found in Packman’s 
case, 6 Co. R. 18, b. In that case it was held that when 
an appeal is taken from a sentence or decree allowing a 
probate of a will, or granting letters of administration, if 
the sentence or decree is reversed, all intermediate acts of 
the former executor or administrator are ineffectual, be- 
cause the appeal suspends the former sentence, and on its 
reversal, it is as if it had never existed ; but if it is other- 
wise, if the probate or administration is revoked upon ci- 
tation, when the grant was only voidable, for the citation 
is in the nature of a new suit. 

In the case under discussion, the conclusion cannot be 
avoided that the appeal of Archer and others against Den- 
nis and Mary suspended the decree of November 26, 1851, 
in the original cause, and that decree, so far as appealed 
from, having been reversed, it is as if it had never existed, 
as if it had never been pronounced by the Circuit Court, 
and in its place and stead was substituted by force and ope- 
ration of law, the decree which was made by this Court 
upon the appeal, and it therefore results that the condition 
of tie bond is broken. 

Another point assumed in the argument, and which is 
said to have formed the ground of decision in the Court 
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below is, that the appeal of Archer and others from the 
decree of the 26th November, 1851, was restricted to that 
point alone which declares Dennis and Mary to be free 
persons, and did not therefore embrace the direction that 
the bond in question shall be discharged and cancelled. 

It is undoubtedly true that a party by his appeal may 
complain of a part of a decree pronounced in a Court of 
Equity, and that while the whole case is open to the res- 
pondents under the limitations established by this Court 
in the Southern Life Insurance & Trust Company vs. Cole, 
(4 Fla. It.,) yet so far as the appella int is concerned, the 
duty of the appellate tribunal is limited to the matters 
complained of. Is this the case here? <A reference to so 
much of the record of the original suit as is found in the 
special verdict in this case, will furnish a ready answer. 
Several persons were, in the original suit, claimed by Ar- 
cher and others to be slaves, and to be their property. As 
to Dennis and Mary the claim was not sustained, and the 
bond, which had been substituted for their persons, was 
declared to be discharged and cancelled; and this judg- 
ment formed the first clause of the decree. Another per- 
son was found to be aslave, and so declared by a co a 
quent clause, with a direction for sale, &e. The appeal, in 
the terms in which it was prayed, was from “so much of 
the decree in said cause as declares said persons of color, 





Dennis and Mary, to be free ;” and this,-we conceive, car- 
ried with it all that portion of the decree which related to 
Dennis and Mary, and their condition. The direction, in 
the same clause, as to he cancellation and discharge of the 
bond, was but the conse: uence of the declaration that they 


were free ; it was i thereto and dependent upon it, 
and precisely analagous to the ease of an award of proce 

toa complainant to carry out and effectuate the relief 
awarded by the decree; or to the case where a right in 
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real estate is ascertained by the decree of the Court to be 
in a complainant, and the defendant is decreed to convey 
in accordance with the title ascertained by the decree. 

In all such cases, the process and the conveyance are 
but accessories to the principal relief, and cannot subsist 
without it. Why should the bond be cancelled and dis- 
charged but because Dennis and Mary were ascertained 
and declared to be free by the decree? The matter is so 
plain that any attempt by argument further to elucidate it, 
would be vain and futile. The direction was but ancillary 
and accessory to the principal direction, and follow- 
ed it, and shared its fate. Another position assumed 
is, that this Court had not jurisdiction of the appeal from 
the decree in the original cause, for two reasons: Ist. Be- 
cause the proceedings were ev parte, and, 2d, because it 
was not a final judgment, and therefvre, as against these 
respondents, the decree of this Court has no validity. 

A very serious question presents itself, whether if this 
Court assumes jurisdiction of and decides an appeal or 
writ of error, there is any power or authority in this or 
any other Court to review the judgment, and declare the 
proceedings to be coram non judice and void? We are 
not disposed at this time to claim that power and authority 
for this Court after the term in which the judgment was 
pronounced has been closed by adjournment. But it is 
unnecessary to pass upon this question, for even if this 
Court possessed the power to pronounce its own judgments 
nullities, and to disregard them, and could do so in favor 
of parties or privies, the points are not well taken. We 
know of no prohibition to the jurisdiction of this Court, 
because the proctéeding was ew parte. Causes often pro- 
ceed ex parte, and this Court reviews the judgments , pro- 
nounced therein. In every case where a plaintiff pursues 
his remedy at law, upon a default, and in equity, upon an 
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cole to take a bill pro confesso, the Court below aimee 
ex parte, and the judgment or decree may be and is rever- 
sed in this Court. But the proceeding alluded to was not 
in point of fact ew parte—the persons who were claimed to 
be slaves asserted their freedom, and the humanity and 
justice of the law as administered by the Courts, allowed 
them, pro hac vice, the status of free persons to enable them 
to make that right clear, and to obtain all the benefits to 
result from that condition if they could establish it, and 
thus there were both plaintiffs and defendants, the slav es 
holding the affirmative. 

The ‘authorities cited at the bar upon this point relate 
to the summary jurisdiction of Courts, and are inapplica- 
ble. As tothe other point that the decree was not final, 
the decision of this Court in Bellamy vs. Bellamy, 4 Flor., 
R., 242, 258, shows that it was final. If the parties had 
waited until the money arising from the slave directed to 
be sold, had been distributed under order of the Court, 
they would have been subjected to irreparable injury ; the 
bond would have been cancelled and discharged, and the 
slaves eloigned before they could have had an opportunity 
of having the error redressed in this Court. The case is 
clearly within the exception recognized in the decision 
quoted, and on in the case of Forgay vs. Conrad, 6 Ilow. 
8. C. Rep., 20 

The only - point to be considered, is the posi- 
tion assumed by respondents, that the bond in question is 
wholly illegal and void, and cannot be enforced. It would 
be sufficient here to say that the point does not arise in 
the case, the defence of illegality of the bond declared on 
not having been presented by plea. By Reg. Gen. of Jan. 
Term, 1847, title Pleadings in particular actions, § 2, Art. 
1, it is laid down thus: “ In debt on specialty or covenant, 
“the plea of non est factum shall operate as a denial of 
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“the execution of the deed in point of fact only, and all 
‘‘ other defences shall be specially pleaded, including mat- 
‘ters which make the deed absolutely void, as well as 
“those which make it voidable.” But as this objection 
was not presented, and the point was argued with much 
zeal on both sides, we are disposed to consider and pass 
upon it, as if it were regularly presented. We are clearly 
of opinion that the bond in question is neither a bail bond 
nor a replevin bond, nor a statutory bond, and therefore 
the authorities cited in the argument in relation to such 
instruments are not applicable, but we consider it as a vol- 
untary bond, good “a valid at Common Law, provided it 
is entered into by competent parties, and for a lawful pur- 
pose, not prohibited by law, and is founded upon,a sufii- 
cient consideration. United States vs. Tingey, & Peter’s 
R., 115; United States vs. Linn, 15 Peter’s R., 311. 

There is no allegation that the parties to the instrument 
rest under any incapacity to contract ; that the respondents 
Sammis and Hart were incompetent to sign, seal and de- 
liver the obligation, or that Archer was under any disabil- 
ity to accept and receive it, and we must consider them 
able to contract with each other. Itis for a lawful pur- 
pose—that is, it does not appear that the objects and pur- 
poses of the instrument were in violation of any positive 
rule, or infringed any policy ofthe law. Nothing has been 
alleged in the argument as tending to show a violation of 
any rule of law, except that urged upon the hypothesis 
that the instrument in question was a bail bond. That it 
is not of this character, is so clear that it is only necessary 
to state it; no argument could demonstrate it more fully. 
Aithough it was conditioned for the appearance of Dennis 
and Mary, it was not to answer any debt or'sum of money 
claimed to be due and owing from them to Archer and 
others, but to abide the order and decree of the Court 
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on the question of their slavery or freedom, and is hene- 
fore not within the letter or spirit of § 5 of the Act of No- 
vember 23, 1828, which declares that ‘* no person shall be 
required to give bail for his or her appearance to answer 
any original writ or summons emanating from a Court of 
Law.” 

That the contract was founded upon a sufficient consid- 
eration has not been denied, and indeed it cannot be ques- 
tioned ; for admitting that the respondents derived no 
profit or advantage therefrom, yet if there be detriment or 
loss to the obligee, it is sufficient. Dennis and Mary were 
claimed to be the slaves of Archer and others, which claim 
has been sustained by this Court ; Archer and others con- 
sented tg the bailment or delivery ofsaid slaves to the respon- 
dents, a®@pting the bond in their place and stead. This 
is a sufficient consideration to support the contract, and 
hence the deduction that the instrument sued upon is a 
good and valid Common Law contract, which the Courts 
can and ought to enforce. 

We believe that the view of the case which we have pre- 
sented in this opinion covers and disposes of every point 
made in the argument, and that it only remains to declare 
the evident conclusions of law therefrom, that the judg- 
ment of the Court below is erroneous and should be rever- 
sed, and that a judgment should be entered in this Court 
upon the special verdict for the plaintiffand appellant. It 
is accordingly so ordered. 
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Loammt Davis, Arretnant, vs. Martna Fircurett anp 
Cuartes IF. Fircnerr, Apm’rs., &c. or Samvet Extiot, 
DECEASED. 


1. Upon an appeal from a Justices Court to the Circuit Court, the tA in the 
latter Court is to he had anew upon the merits, and the original defendant 
is not limited and confined upon such new trial to the same points of defence 
made in the Court below, but may present new defences upon the merits. 

2. There being no time specified within which a plea denying the signature of 
the defendant to a bond, bill or note should be filed in a Justices Court, it 
may be filed on the entry of the appeal in the Cireuit Court. 

3. A free person of color should not be sued by guardian ; he is under no incapacity 
or disability with regard to the defence of suits brought against him, but may 
appear and defend by attorney as other persons of full age. 

4. A free person of color, who is defendant in a suit upon a bond, billor note, é&e. 
may by plea deny the execution thereof in the manner provided by law; 
the interposition of such plea, sworn to, does not make the party a witness 
within the 42d section of the Act of Nov. 21, 1828. 


[The Reporter has not been furnished with a copy of the 
record from which to frame a statement of the facts in this 
case, but enough appears in the opinion of the Court, to 
enable the case to be fully understood. | 


James Gettis and M. Whit Smith for appellant. 
James T. Magbee for appellee. 
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THOMPSON, J.: 


The appellant, who is, as it appears, a free man of color, 
was sued by the respondents in a Justice’s Court in a plea 
of debt, upon a promissory note for the sum of fifty dollars, 
upon which judgment was rendered by the Justice against 
him for the said sum of fifty dollars, with interest and cots. 
From this judgment he appealed to the Circuit Court of 
the Southern Circuit, sitting in Hillsborough County, when 
upon a new trial, judgment was rendered against the ap- 
pellant for the sum of sixty-six dollars, and from this last 
judgment the: record has been removed to this Court by 
appeal, upon several points of law reserved upon bill of 
exceptions. 

The first error assigned is upon the ruling of thé Circuit 
Court, that the appellant, who was defendant in the Jus- 
tice’s Court, could be sued without joining his guardian, 
_ and making the latter a party to the suit. The necessity 
for making the guardian a party to every suit brought by 
and against a free person of color, is supposed to arise from 
the provisions of the Act of January 8, 1848, entitled “ An 
Act to authorize Judges of Probate of the several Counties 
in this State to appoint guardians for free negroes.” The 
first section of the statute provides, that free persons of 
color shall be required to have guardians, to be selected by 
themselves, or if under ten years of age, by their parents, 
with the approval of the Judges of Probate, and it is made 
the duty of the Judge, if the guardian is approved of, to 
issue a certificate of appointment. The second. section pro- 
vides, that such guardians “shall have power to sue for 
and recover all such sums of money as are or may hereaf- 
ter be owing to such free negro, or free mulatto, and shall 
have the same control over them as is possessed by guar- 
dians in other cases.” 
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The last section is the one which is relied upon to sup- 
port the position assumed, that a free person of color can- 
not be sued otherwise than through, or by his guardian. 
The statute, it will be observed, provides only for cases in 
which such free person of color is the plaintiff or creditor ; 
it is silent as to those cases in which he is the debtor and 
defendant ; and it will also'be observed that the enactment 
is couched in affirmative terms only. Hence it will follow‘ 
that if before the Act,such persons were not under any 
disability to sue for the recovery of their rights, they may 
do so still, upon the principle that an affirmative statute 
does not take away the Common Law—the only effect will 
be, to give to the guardian appointed under the law, the 
right to sue equally with the ward. But as before remar- 
ked, the Act speaks of creditors and plaintiffs only; and if 
the correlative parties of debtor and defendant are included 
within the Act, it must be by force of the general terms— 
‘*‘ and shall have the same control over such free negroes 
and free mulattoes as is possessed by guardians in other 
cases.” This, it is supposed, places the free person of col- 
or under all the disabilities, in relation to his position as a 
party in Court, which an infant labors under; but it is 
very clear, that the terms quoted do not extend beyond the 
authority which such guardians may exercise over the per- 
sons of those committed to their wardship. If, however, 
the provision should be deemed ample enough to put the 
free persons of color with regard to their property and 
rights of property under the same disabilities as if they 
were infants, yet a reference to the law in relation to in- 
fants, as parties in a Court of justice, will show that the 
position is not well taken. When it is said that at Com- 
mon Law, infants could neither sue nor defend, except by 
quardian, it is not intended to be the guardian of the in- 
fant’s person and estate, but either one admitted by the 
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Court for the partic ular suit on the infant’s personal ap- 
pearance, or one appointed for suits on general by the 
King’s letters patent. Fitz. Nat. Brev., 27, H. 

But this rule being found inconvenient, it sometimes 
happening that an infant was secreted by those who had 
the legal custody of his person, and so prevented from 
applying to have a guardian ad litem appointed, it was 
remedied by the Stat. Westm., 1, (8d Ed., I,) c. 49, and 
Westm..2, (13 Ed. I,) ¢.15, which authorized suits by the 
infant by prochein ami. Co, Lit., 185, b.n. 1. 

If an infant is sued, he is not sued by his guardian, nor 
is there any principle of law which requires he should be 
sued in this manner; but the suit is brought against him 
as if he were of full age, and being brought personally into 
Court, a guardian ad litem is assigned him to enable him 
to make his defence; and in this way only, by reason of 
the incapacity and disability resulting from his non-age, 
can he defend any action or suit at law or in equity. If 
the infant, when sued, does not apply to the Court for the 
appointment of a guardian ad litem, the plaintiff’s attor- 
ney should apply to him to appear and move for that pur- 
pose, and in case of refusal so to do, the plaintiff ’s attorney 
may, six days afterwards, make application to the Court. 
Schief. Prac., 168, citing 2 Wils. R., 50. 

So it would appear that if free persons of color were pla- 
ced on the same footing as infants, the action was, in its 
origin, rightly brought against the appellant. We do not, 
however, consider that free persons of color rest under the 
same incapacities and disabilities with regard to the de- 
“Fence of suits, which infants do, but they may appear and 
defend by attorney as other persons of full age, and this 
assignment of error is therefore overruled. 

2. In the Circuit Court, the appellant sought to inter- 
pose a plea denying the execution of the note sued upon, 
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but which plea the Court would not admit to be filed on 
the ground that the plea could not be admissible, unless it 
appeared from the record of the justice, that such plea had 
been regularly filed in the Court below; and this refusal 
of the Court forms the second and third errors assigned 
here. 

If the trial in.a Circuit Court of an appeal from the de- 
cision or judgment of a Justice of the Peace were upon the 
record, in the same manner as appeals from the Circuit 
Court to this Court, the ruling of the Judge below would 
without doubt, have been correct; but as by the Act of 
Feby. 12, 1832, (Thomp. Dig., 364,) the case is to be tried 
anew upon its merits, we are at a loss to perceive the force 
of the reason stated for rejecting the plea when offered in 
the Circuit Court. 

By the Act regulating the practice and proceedings of 
the Circuit Court, (Thomp. Dig., 330,) dilatory pleas and 
pleas denying the execution of any bond, note, or other 
writing sued upon, are not to be received unless pleaded 
on oath, and filed before the cause is called upon the ap- 
pearance docket ; but by the Act regulating proceedings 
before Justices of the Peace, although such plea is requi- 
red to be sworn to, yet there js no time limited within 
which it is to be filed. (Thomp. Dig., 471.) It may there- 
fore be put in at any time before trial in the Justice’s 
Court ; and as the appeal from his judgment altogether sus- 
pended its force and effect as a judgment, and the party 
was entitled to a trial of the case anew, as if it had never 
been tried before, we can see no valid objection to an 
amendment of the pleadings by eitherparty, or to the in- 
terposition of new defences. If the new trial had been in 
the Justice’s Court, it is very clear the right to amend the 
claim or defence existed, and we cannot conceive that the 
removal to a Superior Court would operate any change of 
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the rule. If the removal of the case by appeal to the Cir- 
cenit Court brought it within the influence of the rules of 
practice of the latter, yet such rules would not retroact so 
as to operate upon the case from its commencement in the 
Court of the Justice of the Peace, but would only affect 
it from the time it came within the jurisdiction of the Cir- 
cuit Court by the appeal; and it is not pretended that the 
plea was not tendered at the first term in the Circuit Court, 
and was for that reason rejected. We are not aware of 
any rule of law which would restrict a party who upon ap- 
peal is entitled to a new trial upon the merits, to the same 
defences which he had made in the Court below upon the 
first trial. 

It is however urged that the ruling was right, but for 
other reasons than those assigned by the Court below; and 
if this be true, the respondent is entitled to have the ben- 
efit of them. 

It is argued that the appellant, being a free man of color, 
could not interpose a plea denying the execution of a bond, 
bill, note or other writing sued upon at any time, or in any 
Court, in a case where a white person is a party, because 
by the Act of November 21, 1828, § 42, it is provided that 
negroes or mulattoes, bond or free, shall be good witnesses 
in civil cases where negroes or mulattoes shall alone be 
parties, and in no other case whatever. By the term a 
witness, we understand one who gives testimony or evi- 
dence in a cause ; and it is difficult to perceive how an af- 
fidavit, by a party to his plea, would constitute him a wit- 
ness. By the statute 4 &5 Ann, c. 16, pleas to the juris- 
diction of the Court, to the disability of the plaintiff or in 
abatement, which are termed dilatory pleas, are not to be 
admitted, unless affidavit be made of the truth of the mat- 
ter pleaded, but it never was supposed that such affidavit 
made the defendant a witness. 
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Our statute, before quoted, following the statute of Ann 
for the purpose of protecting plaintiffs against these dila- 
tory pleas, makes the same provision, and goes further and 
provides that pleas which deny the execution of any bond, 
note, &c. sued upon, shall, like dilatory pleas, be put in 
upon oath; and so the plaintiff is not to be put to the 
proof of the instrument, unless the truth of the plea is 
sworn to. Such verification of the plea, is not evidence ; 
it cannot be read to the jury as testimony for the party 
pleading it; nor does it, like an answer in Chancery, re- 
quire the testimony of two witnesses to countervail the alle- 
gétion of the plea, but it issimply a formality which must 
be observed before the plaintiff shall be required to main- 
tainthe affirmative allegation of his declaration in this 
partrular. By the common law, in an action upon a 
bond, if the defendant pleaded non est factum, the plain- 
tiff wa, bound to prove the execution of the bond ; and so 
in an action of assumpsit upon a bill or note, the plea of the 
general ksue would throw upon the plaintiff the onus 
of provingthe making and delivery of the bill or note ; the 
statute chaiges the rule in this respect, and declares that 
the plaintiff shall not be put to this expense and trouble, 
unless the iss\e tendered is supported by affidavit of the 
defendant, andthat the only force and effect of the affida- 
vit is to raise thy issue, to show that the plea is a real and 
substantial defetee, and not a frivolous plea intended 
merely-to harrass\he plaintiff wantonly, and put him to 
needless expense. 4 party may with as much propriety be 
termed a witness ing cause who makes and presents to 
the Court an affidav§ for continuance. There is nothing 
in this objection ; a fie person of color being liable to be 
sued, it follows as a — consequence that he is enti- 
tled to all the means am opportunity of making and pre- 
senting his defence whi\h are permitted and allowed to 
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other suitors, except when he is restricted by the force of 
some express statutory regulation; and this Court being 
clearly of opinion that a party in an appeal tried in the Cir- 
cuit Court from the judgment of a Justice of the Peace, who 
was the defendant in that Court, is not limited and confi- 
ned to the points of defence made in the Court below, the 
Circuit Court erred in refusing to receive the plea which 
was tendered ; for which error the judgment of the Circuit 
Court-must be reverged, and the cause remanded, with in- 
structions that the plea be received, and a new trial had 
in said Court on that as well as all other proper issues in 
said cause. 
Judgment reversed and new trial ordered. 














James McKay, Arretiant, vs. Witt1am Lane, Ap/ELLEE. 


1. Whether on the failure of a Judge to hold the term of Court at wlich a sums. 
ad. resp. is made returnable, it is nevertheless a term for pleadigz, and wheth- 
er the defendant is bound to plead to the declaration filed at sd term. Qu.? 

2. Courts of Error will not consider an assignment of error whic} is presented as 
a mere abstraction, when the party has been in no degree @mnified thereby ; 
or, where the error, if it is one, is either corrected by thesudge himself, or 
is rendered harmless by the subsequent events of the tril. 

3. The omission of a bill of particulars is not a proper growl of demurrer to the 
declaration. 

4, The venue being correctly stated in the margin is suffient, although a wrong 
venue be inserted in the body of the declaration. _/ 

5. A plea which is defective in the essential quality oftertainty as to time, is bad 
on demurrer. / 

6. Objections to the admissibility of evidence must # made before it goes to the 
jury ; it was therefore too late after an we of writing was read to the 
jury to object that its execution was not sufffently proved. 


%. The general rule No, 23, of the Reg. Gen. Jay: Term, 1847, had in view the 
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question of the costs of proving documentary evidence intended t to be offered 
on the trial of a cause: it is not obligatory on either party to give notice of 





all the documentary evidence intended to be introduced. 

8. In an action of assumpsit upon an express warranty of a chattel, the plaintiff may 
recover costs, charges, and interest on the principal sum paid as the consid- 
eration, although the contract of sale has not been rescinded, nor the proper- 
ty returned, nor any offer made to return it. 


James T. Magbee, for appellant. 

O. B. Hart, for appellee. , 

ANDERSON, C. J.: 

This case is brought up by appeal from the Cireuit Court 
for the County of Hillsborough. 

The plaintiff in the Court below, William Lane, brought 
an action of assumpsit against McKay to recover from the 
defendant damages on account of the alleged unsoundness 
of a certain negro slave, which the pl: Lintiff had bought from 
defendant under a warranty of soundness, and which slave 
afterwards died from disease alleged to have existed at the 
time of purchase. 

The plaintiff also declared that he had been put to ex- 
pense and charges in and about the taking care of the said 
negro. 

Besides the special count setting out the purchase and 
warranty and unsoundness of the negro, the common mon- 
ey counts are in the declaration. 

The nature of the other pleadings will be stated in our 
consideration of the assignment of errors. 

There was a verdict and judgment for plaintiff for the 
sum of $692 40, from which judgment an appeal was ta- 
ken. 

The errors assigned are twelve in number, and so far as 
they are material to the proper adjustment of the rights of 
the litigant parties we shall consider them in their order. 
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The first and second errors assigned, though involving 
an interesting and important question of practice, we find 
upon an examination of the whole case, it is not necessary 
to decide ; for admitting that the Judge’s ruling was erro- 
neous, the appellant was not prejudiced, as we shall pre- 
sently show. As the point is of very general interest and 
application, and the case before us does not require its de- 
cision, we think it our duty to reserve it to a more favora- 
ble opportunity, when we may have access to more books 
than we can procure here, and thus have the benefit of 
fortifying, or of correcting, our present opinions. 

The question as stated in the assignment is this, whether 
on the failure of a Judge to hold the term of Court at which 
a summons ad respondendum is made returnable, it is 
nevertheless a term for pleading, and whether the defen- 
dant is bound to plead to the declaration filed at said term. 

Under the ruling of the Court upon this point, the de- 
fendant was obliged to withdraw a demurrer which he had 
filed to the declaration, and this he complains of as error ; 
but at a subsequent stage of the case, when he had pleaded 
to the declaration, the plaintiff demurred to one of his 
pleas, and thereby the defendant had the full benefit of his 
own demurrer to the declaration, upon the well settled rule 
of pleading that a demurrer at any stage of the pleading 
opens all the antecedent pleading. 1 Chitty, 707. 

Under the authority of this rule, his Honor in the Court 
below, doubtiess deemed it his duty to look into the suffi- 
ciency of the declaration, as the plaintiff had previously 
requested him to do; and in like manner we shall consider 
ourselves as bound to give him the full benefit of his de- 
murrer. Thus as we have said, he is in nowise injured by 
the ruling of the Court in the point presented in his first 
and second assignment of errors. 

The third error assigned is as follows: The Court erred 














TERM AT TAMPA, 1853. 271 














oe McKay vs. Lane —Opinion | of Court. 











in selingthe defendant to » plead to plaintiff? s declaration be- 
fore the covenants and warranties upon which said decla- 
ration was based were filed in the cause. 

We cannot find in the record any such ruling as is here 
stated. The Court, it is true, ruled the defendant to plead 
anstanter to the declaration, as a condition of having a de- 
fault opened ; but he had made no complaint (except in a 
demurrer which, as we shall see, was not the proper mode,) 
as to the omission of the particulars, or asked for an order 
to have them supplied. In an action of assumpsit, as this 
is, the warranty for the breach of which damages are de- 
manded in the action, need not be filed, certainly not with- 
out an order first asked for and obtained. 

The assignment is not in precise and correct terms, but 
so far as the actual ruling of the Court was, which is sought 
to be presented, we see no error. We shall consider fur- 
ther the subject of particulars at a subsequent point of this 
opinion. 

It is assigned further for error, that the Court erred in 
ruling defendant to withdraw his demurrer to plaintiff’s 
declaration, and plead thereto, there being no bill of par- 
ticulars filed and there being no Court holden the prece- 
ding term. 

As we have already seen, the defendant was subsequent- 
ly to this ruling, admitted to all the benefits of his demur- 
rer, and it has been our uniform practice and it is the 
practice of all revisory Courts, not to consider an assign- 
ment of error which is presented as a mere abstraction, 
when the party complaining of it has been in no degree 
damnified, and where the error, if it is one, is either cor- 
rected by the Judge himself, or is rendered harmless by 
the subsequent events of the trial, as in the case before us. 
We decline, therefore, the further consideration of this al- 
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leged error, and pass on to those having a practical bear- 
ing on the case. 

It is alleged in the fifth assignment of error, that the 
Court erred in its ruling whereby it decided that plaintiff’s 
declaration was good, and defendant’s third plea bad. 

Our consideration of this assignment will involve, as we 
have already intimated, an inquiry into the merits of the 
defendant’s demurrer. The demurrer alleged that the dec- 
laration is not sufficient in law, first, because no bill of 
particulars was filed with the declaration. 

The omission of a bill of particulars is not a proper sub- 
ject of demurrer, as must be obvious from a moment’s con- 
sideration of the object and effect of this form of pleading. 
A defendant may move for an order requiring a bill of par- 
ticulars, and on proof of such order the plaintiff will either 
be stayed in his proceedings until the bill is furnished or 
subjected to other penalties appropriate to his default. 

It is said secondly, that the declaration is not sufficient 
because the general conclusion is informal and insuflicient. 

In what particulars it is supposed to be so, we are not 
informed, and we perceive nothing on examination to war- 
rant the allegation. 

It is said thirdly, to be insufficient, because no specific 
indebtedness is stated in the counts for money paid, and 
money had and réceived, on the part of defendant. 

These counts are connected by the copulative conjunc- 
tion with the one immediately preceding, in which the in- 
debtedness of the defendant to the plaintiff is stated spe- 
cifically to be the sum of one thousand dollars, and the use 
of the words “ and for so much money,” have direct refer- 
ence to the sum stated, and are in accordance with the 
most accustomed forms. 

The same remark applies to the fourth pointin the de- 
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The defect alleged, fitthly, to.wit: that it was not stated 
that the slave had not been tendered back to defendant, is 
not sustained by any authority or principle. The allega- 
tion was not necessary in this form of action. The count 
is no otherwise vague and indefinite than arose from the 
omission of the bill of particulars, which omission might 
have been supplied as we have stated, upon the motion of 
the defendant. 

It is stated, sixthly, that the venue of the first count is 
laid at Key West, and not in Hillsborough County. 

It is true that in the body of the declaration the venue is 
laid in Key West, with the addition of Monroe County, 
but the venue in the margin is correctly stated to be Hills- 
borough County, and this we hold to be sufficient. 

“ Such venue in the margin will aid, but not prejudice, 
‘and in civil cases, if the name,of a place only, and no 
*‘ County or a wrong County be stated in the body of the 
“ declaration, it will suffice, because the place is always 
“ construed to refer to the County in the margin, although 
“another County has been mentioned.” 1 Ch. Pl., 305, 
See also Reg. Gen., Jan. Term, 1847, § 2, Rule 3, 

The last point in the demurrer is untenable. 

The consideration referred to as set out in the second and 
fourth counts, and which is said not to be sufficient, is sta- 
ted in the following words: “In consideration that the 
said plaintiff at the request, &c., had then and there 
bought of the defendant two certain negro slaves at and 
for a certain price or sum of money, then and there agreed 
upon, &c.” 

Why this is not regarded as a sufficient consideration to 
support the subsequent promise and undertaking, we are 
at a loss to understand. 

It was an executed consideration, and therefore did not 
require to be stated with the same particularity as to quan- 
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tity and value as is required in stating executory consid- 
erations—the allegation of a past consideration being but 
matter of inducement, and as such, not in itself traversable. 
1 Ch. 323. The objection to the declaration on this ground 
is not well taken. 

The Court correctly ruled thatthe third plea of the de- 
fendant was bad. The simple allegation that the slave 
Monday was sound, was no sufficient reply. The plea is 
defective in the essential quality of certainty as to time. 
The complaint is, that the negro was unsound at a partic- 
ular time, namely, at the time of the purchase—it is no 
defence to say that the negro was sound, without saying 
further that he was sound at the time of purchase, 

Having thus disposed of the questions presented by the 
respective demurrers, we resume the consideration of the 
assignment of errors. 

It is assigned in the sixth place as error, that the Court 
erred in admitting certain testimony. Had the objection 
been made to the reading of the bill of sale at the proper 
time, it should not have been allowed to go to the jury 
without further and other proof of its execution—but such 
was not the case. No sufficient objection was made till 
the bill was read to the jury, and it is well settled, that 
objections not urged before the Judge below permits evi- 
dence to go to the jury, cannot be assigned i in this Court as 
error. 

The decree and answer in the equity suit were rightful- . 
ly admitted. A judgment or decree in a controversy be- 
tween the same parties, is the highest species of evidence, 
and the admissions of a party in an answer in Chancery 
are scarcely less conclusive as evidence againsthim. The 
objection to their introduction, founded on the 23d rule of 
the Rules of Practice, assumes that the rule was designed 
‘or a purpose different from its real object, which had in 
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view only, the question of the costs of proving certain doc- 
uments. The admissibility of the evidence is a totally dis- 
tinct question, and can admit of no doubt. 

The 7th, 8th and 9th assignments refer to the same point 
already discussed. 

The objections to the reading of the bill of sale came too 
late. 

The qualification made by the Judge to the instruction 
asked in relation to the bill in Chancery was altogether 
proper. The effect and weight of evidence is exclusively 
and appropriately within the province of the jury, as sta- 
ted by his Honor. The tenth assignment therefore is not 
sustained. 

The error assigned in the eleventh place, is, that the 
Court erred in ruling out the evidence of Bradley and oth- 
ers. The,question to which this testimony had relation, 
was the soundness or unsoundness of the negro at the time 
of the sale. The witnesses excluded were called to show 
his soundness three weeks before and previous to that time. 
The testimony was clearly admissible upon the general 
rule which we quote from 1 Starkie on Ev., 17, that “ all 
“facts and circumstances upon which any reasonable pre- | 
“sumption or inference can be founded as to the truth or 
“ falsity of the issue or disputed fact, are admissible evi- 
dence.” 

‘The fact that the slaye was sound three weeks before the 
sale and fora long time previous thereto, was certainly 
calculated to raise a reasonable presumption of his sound- 
ness at the time of sale, and being so, was, under the rule 
we have quoted, admissible evidence. 

We think that the ruling of the Judge excluding i' 
erroneous. : 

But the error was unimportant, for there was abundant 
evidence before the jury of the actual condition of the ne- 
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gro at and about the time of the sale, and it is impossfble 
to conceive that the admission of Bradley’s testimony, pre- 
sumptive in its character as it confessedly is, could have 
had any weight with the jury in opposition to the testimo- 
ny of a medical gentleman having the facilities for forming 
a correct opinion, which we4find from the record that Dr. 
Peachy had. 

This Court has uniformly proceeded upon the practice 
not to reverse a judgment, however erroneously an isolated 
point may have been ruled by the Judge below, when it is 
clearly apparent that the party complaining has been in 
no degree injured by the improper ruling. This is clearly 
so in the case before us, and for this reason we do not sus- 
tain the assignment of error of which we have just been 
speaking, notwithstanding it is abstractly well made. 

It is alleged lastly, for error, that the Court erred in in- 
structing the jury that they might give costs, charges, and 
interest, inasmuch as the contract had not been rescinded, 
hor the negro returned, and no offer to return him made. 

The objection here raised might apply to some forms of 
- action, but not to the present one. This is an action of 
assumpsit which may be properly brought as it here is, 
upon an express warranty of the soundness of a personal 
chattel, and the judgment in this speeies of action, if in 
favor of the plaintiff, is, that he recover damages by him 
sustained by reason of the defendant’s nonperformanee of 
his promises and undertakings. Costs, charges and. inter- 
est come properly under the denomination of damages, 
and we know of no principle of law which excludes them 
as proper objects of consideration with the jury while de- 
termining the guanium of damages sustained by the plain- 
tiff. 2 

Upon a review of the whole case, we can discover no 
adequate reason for interfering with the judgment of the 
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Court, and we shall therefore direct the judgment to be af- 


firmed. 
Per curiam. Judgment affirmed with costs. 











Joun Mercer, Arretiant, vs. Witt1am B. Hooxer, Ap- 
PELLEE. 


1. Under the Act of March 15, 1844, Sec. 2, an execution is in force until satis- 
fied ; if a sheriff endorses any action thereon, it is not his duty to return the 
same to the clerk’s office; nor does the writ thereby become inoperative, 
unless the same is satisfied. 

2. In this State, by statute, a married woman may actuite a separateand inde- 
pendent title to both real and personal property, during coverture, by be- 
quest, demise, gift, purchase or distribution, subject however, to. the same 
becoming liable to the debts of the husband, unless an inventory thereof is 
filed and recorded, within six months from the time the title vests in her, as 
specified in the statute; the record of title papers particularly describing 
the property given to the separate use of a married woman, is a sufficient 
inventory and compliance with the statute. 

8. The exclusion by the Circuit Court, of a billofsale of a chattel to a married 
woman, because the execution thereof tvasnot proved before it was recorded, 
Was erroneous; but as it did not appear from the instrument that the prop- 
erty was to be the separate property of the wife, or by any evidence that it 
was paid for with the sepatate money of the wife, but purchased and paid 
for by the husband, it became his property, and subject to his debts, and 
therefore the party was not injured by the error of the Court in the exclu- 
sion of the evidence. 


Appeal from a judgment of the Circuit Court for Hills- 
borough County. The facts of the case are sufliciently 
stated in the opinion of the Court. 


James Gettis for appellant. 

J. T. Magbee for appellee. 

SEMMES, J. : 

In this case, an execution in favor of William DB. Hooker 
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against Edward T. Kendrick, issued in 1847, was levied on 
a horse, as the property of the defendant, and to which the 
appellant, John Mercer, interposed his claim. 

Upon the trial of the issue in the Court below, the fol- 
lowing facts appeared in evidence: In 1850, Kendrick 
purchased a bay horse of one Hagler, who at the request 
of Kendrick, executed a bill of sale to the wife of the latter. 

Some few months thereafter, Kendrick traded this horse 
for the one in controversy, and shortly after sold the latter 
to one Cowart, who subsequently sold the same to the pre- 
sent claimant. 

To support his claim in the Court below, the appellant 
relied mainly upon the alleged previous title of Mrs. Ken- 
drick to the horse originally purchased, as well as the one 
in controversy. 

It is unnecessary to notice specifically the several in- 
structions given to the jury by the Court below, and to 
which the counsel for the appellant excepted. 

The execution it appears, came to the hands of the sher- 
iff in December, 1848, who afterwards endorsed upon it 
“ nulla bona.” Counsel are mistaken in supposing that it 
was the duty of the sheriff, after having made his return, 
to deposite the execution in the clerk’s office, or that the 
writ itself became inoperative after the endorsement. On 
the contrary, it was the duty of the sheriff to retain the 
writ,in.his hands, and it was by its very terms, in full 
force until satisfied. Thomp. Dig., 355. It created a lien 
upon the personal property of the defendant from the time 
it came to the hands of the sheriff, without respect to the 
rights of third persons, who may subsequently have acqui- 
red title to the same. 

To establish the title originally in Mrs. Kendrick, it was 
not only necessary for the claimant to prove that the pur- 
chase was made for her and with her money, but that the 
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property was inventoried and recorded in the clerk’s office 
of the Circuit Court within six months after said property 
was acquired by her. 

In this State, married women may acquire a separate 
and independent title to both real and personal property 
during coverture, hy bequest, demise, gift, purchase or 
distribution, subject, however, to the same becoming lia- 
ble to the debts of her husband, unless an inventory there- 
of is recorded within six months from the time the title 
vests in her. Thomp. Dig., 221. The record, however, of 
title papers particularly describing the property, is a sufii- 
cient inventory and compliance with the statute. 

The Court below was right in deciding that the husband 
and wife should join in all sales, transfers and conveyan- 
ces of the separate property of the latter, Thomp. Dig., 
221. 

The exclusion by the Court of the bill of sale, as evi- 
dence, because its execution had not been proved before it 
was admitted to record, is clearly erroneous, because there 
was no necessity of its being recorded. But this ruling 
cannot affect the judgment below, inasmuch as the claim- 
ant was not damnified thereby. It does not appear from 
the bill of sale, that the horse was the separate property 
of Mrs. Kendrick; on the contrary, it appears from the 
evidence that the property was purchased and paid for by 
the husband, there being no evidence that the money was 
that of the wife, 

These points embrace all the rulings of the Court below 
upon the trial of the cause, and with the exception stated, 
we are not disposed to overrule them. They are made in 
conformity with our statute, and we see no reason to doubt 
their correctness. 

Judgment below affirmed, 
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Jort Conktin AND dames Suitu, partNERS, &c., as ConK- 
tin & Smirn, Apre.iants, vs. Manure. Gotpsmirn, Em- 
ANUEL ForcuEemer AnD Srvon Forcuemer, Partners, 
&e., as Gotpsmitu, ForcuremeEr & Co., APPELLEEs. 


A bond executed and filed, on obtaining a writ of attachment, by the agent of 
the plaintiff, in his character as agent, and professing to bind himself and not . 
his principal, is a substantial complianee with the requisitions of the statute ; 
provided the bond be also executed by two good and sufficient sureties. 


Appeal from the Circuit Court for Santa Rosa County. 
On the 10th day of February, 1853, Moses W. Garrison, 
agent for the appellants, applied to and obtained from the - 
Clerk of the Circuit Court for Santa Rosa County, at the 
instance and in the name and for the use of the appellants, 
against the appellees, a writ of attachment, returnable to 
the next term of the Circuit Court for said County. 

The bond required to be executed by the statute of this 
State in all cases of attachment was executed by Garrison, 
the agent, in his own name, binding himself and not his 
principals. 

The appellees (defendants below) at the ensuing term of 
the Court, moved to dissolve the attathment on the ground 
that “‘the bond executed by Garrison is his individual 
bond and not the bond of Conklin & Smith, and therefore 
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the writ of attachment has issued withont a bond as requi- 
red by the statute in such case made and provided.” The 
Court below sustained the objection thus taken by the de- 
fendants and ordered the writ of attachment to be quashed, 
from which the appellants took an appeal. 


Hawkins, for appellants. 

Campbell, for appellees. 

SEMMES, J.: 

This was an attachment suit brought by appellants 
against the Respondents. 

The attachment bond was signed by Moses W. Garrison 
as agent, binding himself and not his principals, Conklin 
& Smith. 

Upon motion, the Court below quashed the attachment, 
because tle bond was not given in the name of the princi- 
- pals, and the question for our consideration is, whether this 
was necessary to the validity of the writ? We confess the 
point is not free from embarrassment. The whole difficul- 
ty arises out of the peculiar phraseology of the statute, 
which to say the least, renders the intention of the legisla- 
ture as to the mode in which the bond should be executed, 
somewhat doubtful. The words of the statute are, that / 
“‘ before the issuing of any writ of attachment, the party 
applying for the same shall by himself, his agent or attor- 
ney, enter into bond with two or more good and sufticient | 
securities,” &c. 

However important it is to give significance and effect 
to every word, clause and sentence in a statute, yet less 
regard is to be paid tothe words used than the policy 
which dictates the act. Broome Leg. Max., 440. And theres 
fore where the language tised is doubtful, or susceptible of 
two meanings, that which will better advance the remedy 
and is more consistent with the intention of the Legisla 
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ture, should prevail; and it is thus the object of the law 
becomes one of the surest guides to its proper exposition. 
Notwithstanding the truth of this principle, and its appli- 
cation as a general-rule, in the construction of the statutes, 
yet if the modé in which the bond should be executed in 
this case was clearly defined by the statute, the argument 
drawn from the general purpose and policy of the law, 
would be entitled to but little weight in determining the 
question before us. For, though the policy of the attach- 
ment law was to facilitate the collection of debts by giving 
an additional remedy to the creditor; yet the main object 
of that part of the statute before us, was to protect the 
debtor from an improper use of this remedy, by requiring 

“ two good and sufficient securities tothe bond. This-object 
can as well be accomplished where the agent executes the 
bond in his own name as in the name of his principal. A 
very familiar rule in the construction of the statute, and 
One we think much more applicable to this case is, that the 
different parts of the sfatute should be so construed with 
reference to each other, that effect may if possible, be giv- 
en to the whole act, and to this purpose the words should 
receive their ordinary meaning, and be prevented if possi- 
ble, from becoming superfluous, void or insignificant. 

If, as is contended by respondent’s counsel, the bond 
should be executed in the name of the principal, the ques- 
tion may well be asked as to the meaning to be given to 
the words “ agent or attorney,” or whence the necessity of 
using them at all? The principal being required to give 
a bond “ by himself,” it was but an idle ceremony in lieu 
of this, to authorize him to give the bond “ by his agent.” 
For what he does through his agent, in contemplation of 
law, he does himself. Why therefore clothe him with a 
power which he had at common law, above and indepen- 
dent ofthe grant in the statute? Besides the word attor- 
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ney is evidently used in contradistinction to the werd 
agent. Ifthe agent was required to execute the bond in 
the principal’s name, as is insisted*on, he must of necessi- 
ty be an attorney in fact; otherwise, he could not bind 
the principal. But it-could not have been contemplated 
in the use ofthe word attorney, toimply heshould be one in 





Fact, but an attorney at/aw, unless we conceive the folly that 


after the word agent, the Legislature should have seen the 
necessity of using the relative term, conveying the same 
identical idea. Ifthe word attorney does not mean one at 
law, then it must be rejected as superfluous and unmean- 
ing. The absurdity then seems manifest, that the party 
applying for the attachment is required to give a bond by 
himself or through his agent, who must. have special au- 
thority for that purpose, while it would be a literal com- 
pliance with the statute for his attorney at law to execute 
the bond in his own name, binding of course upon no one 
himself and the sureties who might subsequently sign. 

The inconsistency of this construction is avoided by hol- 
ding, as we do, that the bond is a good one under the sta- 
tute if the agent execute the same in his own name, and 
this seems the only construction which the law seems sus- 
ceptible of, to preserve its unity and give force and effect 
to the language. Being a remedial act, it should receive 
a liberal interpretation, such as, while it looks to the ob- 
ject of the statute, and secures ample indemnity to the 
defendant, leaves the remedy unfettered by a useless re- 
striction, and one in our opinion not designed by the Le- 
gislature. An argument drawn from inconvenience, is 
invoked in favor of this construction, and we think it is 
entitled to great weight. 

The remedy afforded by the statute would, in a majority 
of cases, be unavailing if the creditor, who is supposed te 
be absent, is expected to furnish his agent with special 
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authority to execute attachment bonds in- anticipation of 
his debtors fraudulent acts. In this case, the agent hav- 
ing executed the bond in his own name, and given two 
good and sufficient securities, the end and purpose of the 
law, in our opinion, was complied with, while the consis- 
tency of the statute is preserved. 

Statutes similar to our own have received in some of our 
States a judicial construction which support the foregoing 

In Mississippi, the law requires that before the attach- 
ment is granted “ bond and security shall be taken from 
the party for whom the same shall be issued, his agent or 
attorney,” &c. Upon the same question as the present, 
coming before the Court, in the case of Frost vs. Cook, 7 
Howard R., 358, Clayton, Justice, said: ‘‘ The bond given 
by the agent complied substantially with the statute; the 
object was to secure the defendant in the recovery of costs 
and damages, and that object is as well obtained by a bond 
of the agent as of the principal.” See also Page vs. Ford, 
28. & M., 266. 

Let the judgment of the Court below be reversed and 
set aside, and the cause remitted to the Court below with 
instructions to deny the motion to quash, and to proceed 
in the cause. 


Hon. J. Wayles Baker of the Middle Circuit, who sat in 


this cause, was understood to dissent from the judgment of 
the Court. 


ee ee 











TERM AT MARIANNA, 1853. 5 

















Simon, a slave, vs. the State of Florida—Statement of Case. 








Sm0n, A SLAVE, PLAmtTirr IN ERROR, vs. THE STATE oF 
Forma. 


1. Whether the confession of a prisoner is or is not voluntary is a question for 
the determination of the Court; and it is error for the Court to refer it to 
the consideration of the Jury. 

2. Although the inquiry should, in the first instance, have been restricted to the 
question of the influences which operated upon the prisoner to induce the 
cotfession, yet if it afterwards appeared that such confession was not volun- 
tary, the Court should have arrested the examination, and withdrawn the evi- 
dence from the jury. 

8. To render a confession yoluntary and admissible in evidence, the mind of the 
prisoner should at the time be free to act, uninfluenced by fear or hope, 
Where the prisoner had been arrested on a charge of arson, on suspicion 
merely, aud carried to the Magistrate's office, a large and excited crowd of 
persons attending, from the violence of which the firmness and determina- 
tion of the Magistrate was barely sufficient to protect him, and thus situa- 
ted, the excited populace remaining without the office, but within the hear- 
ing of the prisoner, who exhibited marks of great terror and alarm, he, the 
prisoner was urged by the Magistrate to confess his guilt, saying to him that 
“they were satisfied of his guilt—that he would be put upon his trial and 
would certainly be hung—that ifhe had accomplices, they would be put 
upon their trial, and not him, if he would turn State’s evidence ;” and there- 
upon the prisoner confessed his own guilt, but denied he had any accomplices : 
Hetp, That the circumstances of the case lead to and induce the conclusion 
that the confession was not voluntary, but was forced from ~ mind of the 
prisoner by the “ torture of fear.” 

In this case, the prisoner's guilt, according to the bill of exceptions, rested alone 
on the confession, unsupported by any proof of the cireumstances which 
directed suspicion against him; and ,in the proof of the corpus delicti, the 
statement of the prisoner as tothe place where the house was fired, was con- 
tradicted hy two witnesses. 


At the June term, 1853, of the Circuit Court for Escam- 
bia County, the Grand Jury presented an indictment 
against Simon, the plaintiff in error, for burning a dwelling 
house belonging to Richard T. Maxwell. 





286 SUPREME COURT, 








SS _ SO, eae ee 
Simon, a slave, vs. the State of Florida—Statement of Case. 














The record, after stating that certain persons, naming 
them, were on the tenth day of June chosen and sworn as 
Grand Jurors, proceeds to state that “ on another day, the 
fifteenth day of June, in the year one thousand eight hun- 
dred and fifty-three, the Grand Jurors came into Court 
and presented the following bill of indictment, which said 
indictment is in the following words and figures, and is 
endorsed as follows :” - 

The indictment is in the usual form, and is endorsed 
thus: “State vs. Simon, a slave”—* Arson.” “ A true 
bill. Wm. H. Baker, Foreman.” 

‘The following bill of exceptions, embracing the testimo- 
ny offered on the trial, and the rulings of the Court, was 
made a part of the record : 

Be IT REMEMBERED, that on the trial of this cause the 
State produced the following witnesses, who testified as 
follows : 

1st. Joseph Sierra was produced as a witness for the 
State, who being sworn, testified, that Doctor Maxwell’s 
honse was burned down in Pensacola on the seventeenth 
day of October last—that the house formerly belonged to 
Mr. Ahrens, but had been sold by him to Dr. Maxwell— 
that it was in the morning of the 17th October, that the 
house was set on fire and burned down. Simon, the pris- 
oner at the bar, was afterwards taken up, and brought be- 
fore the witness on suspicion, the witness being at that 
time, Mayor of the City of Pensacola—that Simon made 
confession before the witness that he had set fire to Max- 
well’s house—that no compulsion and no influence was 
used to extract from the prisoner such confession. That 
witness said to Simon that if he told the truth, and that if 
he, the prisoner, was the one who burned the house, he 
would be put upon his trial and would be certainly hung ; 
that if he had any accomplices he would, by testifying 
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against them, become State’s evidence, and they would be 
put upon their trial and not him. Witness said to Simon, 
the prisoner, do not bring any innocent person into this 
matter, for if you do, although you may not be punished in 
this world, you will be in the next, whichis worse. If you 
bring any one into this matter, let it be one who is guilty. 
Simon hung down his head for a while, and I asked him 
what he had tosay? He replied, send for my master, and 
I will tell the whole. Witness then sent for his master, 
Mr. McVoy, and when he came witness told him what had 
happened. The prisoner then asked his master, Mr. Mc- 
Voy, as he had already asked the witness, as to the conse- 
quences of his confession, or in relation to the punishment 
if he should tell the truth, and Mr. McVoy made the same 
reply to him which the witness had made. 

Simon, the prisoner, then said, he had set fire to Dr. 
Maxwell’s house, that he was by himself at the time he 
did it, and that no body else was with him. This confes- 
sion was about the 21st or 22d of last October, and the 
house was burned in this county. On the next morning 
the prisoner was committed. : 

Witness visited the prisoner in jail to find out if he had 
any accomplices, and on one occasion he told the witness 
that there was a boy who was an accomplice, but that he 
did not know his name. Witness procured the boy to be 
apprehended, but the prisoner declared that he was not 
the one, and so the boy was discharged. 

Upon his cross examination, the witness said that there 
was great excitement among the people—that there was a 
great crowd, but that the excitement was out of doors, and 
that the people said, he the prisoner, should be hung.. Wit- 
ness told the prisoner that they were satisfied about his 
guilt, and that all they wanted to know was who his ac- 
complices were. At the time prisoner made his confession 
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witness asked whether he had set fire to Moreno’s, Collin’s 
or Maxwell’s house? Witness says there were no threats 
and no coercion used toward the prisoner, and no promise 
made him to induce the confession. Witness says ke 
thinks that but for his protection afforded the prisoner, the 
people would have taken him into their own hands. Wit- 
ness says he had several interviews with the prisoner in 
jail, and at the second interview the prisoner told witness 
that he had an accomplice. Witness said to the prisoner, 
you are in irons and you cannot escape. Witness told 
him he had to come to trial, and that it he had any accom- 
plices, he had better inform upon them before they got 
away from town. Witness told him he had better inform 
upon his accomplices for the benefit of the community, so 
that they might be arrested. Witness told the prisoner 
that he would be State’s evidence if he had accomplices 
and would disclose them. The prisoner appeared to be 
greatly alarmed, but the witness told him he should be 
protected. 

In reply to the questions here asked by the State, wit- 
ness said, I used no threats and held out no promises or 
favors to the prisoner at the time he made his eonfession 
of guilt. The hoyse burned was a dwelling house, and at 
that time was undergoing repair by Doctor Maxwell, who 
was then living in another house. Don’t know whether 
any one was sleeping in the house that was burned, at that 
time or not. Prisoner said he had set fire to the east win- 

dow under the gallery, and staid there until it was blazing. 
Witness says the house fronted south, and that the window 
which the prisoner said he fired, was the last window fron- 
ting on the gallery to the east. Witness says that the ex- 
citement to which he has testified, was sometimes in the 
presence of the prisoner, and sometimes not, but in his 


hearing. 
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2d. John Brosneham was then produced as a witness for 
the State, who being duly sworn, proved the articles of 
agreement between Henry Ahrens and Doctor R. T. Max- 


™ wal conveying the house that was burnt, to Doctor Max: 
w 


3d. Richard T, Maxwell was now introduced by the 
State, and upon the agreement and conveyance of the 
house and lot between Ahrens and himself being placed in 
his hands, he acknowledged that he executed it, and said 
that the house that was burned down, and for which the 
prisoner was then on trial, was the property designated in 
said agreement, 

Upon his cross examination, Doctor Maxwell siid that 
he was not residing in the house at the time it was burned, 
but that he was then living in another honse—that the 
hause that was burned had not been occupied fur two or 
three months previous to the burning, but that about six 
weeks before the burning, a negro woman slept in the kit- 
chen by his permission—says that the house he was resi- 
ding in at that time is in Pensacola. 

In answer to a question here presented by the solicitor 
for the State, Doctor Maxwell said that the honse that was 
burned was a dwelling honse, 

4th. Henry Ahrens was now introduced as a witness by 
the State. and being first sworn says, wpun the said agree~ 
ment between him and Doctor Maxwell being shown him, 
that it was executed and delivered by him ta Doctor Maxe 
well—says that previous tothe execution of said agree- 
ment he was in pussessian of the house—that he built it, 
and that he lived in it sometime before he suld it to Docs 
tor Maxwell, but did not live in it at that time, but was 
then living at Arcadia in Santa Rosa county. 

Here the Solicitor fur the State announced that he would 
rest the case for the State for the present, and thereupon, 
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a 
on the part of the prisoner, the fullowing witnesses were 


produced, who testified as follows : 

Joseph Commyns, who being first sworn, testified that 
he saw the house on fire about two o’cluck in the morning 
—that he thinks the fire commenced in the upper story — 
that he was about the first to give the alarin. that he heard 
somebody there, and knew it was Mr. Knapp and Joseph 
Sierra by their voices—that the house had no basement of 
brick—that it had an attic, and that he thinks the shin- 
gles were set on fire~that the fire was running out 
on the shingles when he first saw it—that he was at 
the ecustoum-honse, about two huudred yards off, when 
he first discovered the fire, and that he saw the fire 
over the top of McVoy’s and Moreno’s aud Brosnaham’s 
houses—that he went to the market-house before he went 
to the fire—that he could not see the ground fluor of the 
burning house from the position in which he stood at the 
custom-house—that the windows of the house that was 
burned came pretty near to the roof of the house—that he 
thinks he could have seen the window in the south east 
corner of the house, if it had been on fire, from where he 
stood, but did not take much notice—that the street where 
he stood runs up by the house that was burning—that he 
noticed nothing but the fire, but that he could have seen 
the fire in the front windows from where he stood, had 
they been on fire, but don’t know whether the lower part 
of the house was barning when he got there. 

The defendant then introduced Chester P. Knapp, who 
testified, that he saw the house on fire between two and 
three o’clock—that the south east attic was burning when 
he first saw it—that he saw the fire through the windows, 
that be went in at the front gallery and saw no fire there 
and saw none of the windows burning—that he tried to 
break down the doorthinks he would have seen the fire 
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in the front windows if they had been burning—that the 
building was a story and a half high—that it was through 
the upper windows that he first saw the fire—that the win- 
dows above were the smallest, that the windows below had 
blinds, but. does not remember as to the upper windows. 

Hereupon the defendant rested his case, and the State 
offered to produce Mr. McVoy as a witness, to prove the 
ownership of the slave Simon, the prisoner. To this the 
defendant, by his counsel, objected, and the Court overru- 
‘ling the objection, Mr. McVey was sworn, and testified 
that the prisoner is his slave, his property. 

And upon his cross examination by defendant’s counsel, 
Mr. McVoy said that he had heard Mr. Sierra’s testimony, 
and that he was in the Mayor’s office when the prisoner 
confessed—that the prisoner was under a great state of ex- 
citement, that he was laboring under great terror, and that 
he never saw any one more terrified—that witness, Mr. 
Sierra, and the city marshal were in the room with the 
prisoner, and the crowd on the outside, 

Therenpou the counsel tor the prisoner moved the Conrt 
to withdraw the confessions of the prisoner from the jury, 
because it satisfactorily appeared that the said confessions 
were elicited from the prisoner by undue terror or the 
hope of reward, which motion was overruled by the Court, 
the Cuurt not being satistied that the said confessions were 
obtained by undue terror or the hope of reward, and there- 
upon the said confessions were referred to the jury, leave 
ing it to them to say whether they had been elicited from 
the prisoner by undue terror or the hope of reward. 

Whereupon the counsel for the prisoner made their ex- 
ception to the ruling of the Court, and prayed that this 
bill of exceptions might be signed, sealed, and made a part 
of the record in this case. Which is accordingly done. 
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Campbell fur the plaintiff in error. 


First. The first error assigned is, that there is nothing in 
the record to show that the Grand Jury found a true bill 
against the prisoner, Tolton vs. the State, 2 Fla. R,, 476. 

Second. It was left to the jury to say whether the con- 
fessions of the prisoner were admissihle; whereas it was 
the province of the Court, and not of the jury, to decide 
upon their admissibility. 1 Phil. Ev., 18; 2 Starkie Ev., 
36; 2 Russell on Crime, 826; Roscoe Ev., 34; 1 Greeul. 
Ev., 255. 

Third. The Conrt should have ruled ont the confessions, 
because it was evideut they were extracted by fear and the 
hope of favor. 

A confession to be admissible, must be free and volun- 
tary, it must not be extracted by any sort of threats or vi- 
olence, nor be obtained by any direct or implied promises 
however slight, nor by the exertion of any improper infiu- 
ence. 2 Russell on Crimes, 825, 826; 1 Chitty Cr. Law, 
570,; 1 Wheeler, 69. And to ascertain whether a con- 
{ession is voluntary, we are not simply to consider the lan- 
guage used to the prisoner by the person to whom it was 
made, but also the age, situation and character of the 

risoner, and the circumstances under which he was at the 

time the confession was elicited. 1 Greenleaf, 255. 

We contend that under these rules, the confessions of the 

risuner were clearly. inadmissible. It is clear that the 

Feat confession was induced by fear and the hope of favor. 
By-fear. The prisoner was a slave, and therefore more 
yeadily operated upon by the appliance of fear. 

At the time his confession was made he was laboring 
under the greatest terror induced by the presence of an 
excited crowd, who threatened his life, and who were only 
restrained from exequting their threats by the authority of 
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the mayor; and the prisoner was urged to confess by the 
mayor, who assured him his guilt was known, and that if 
he was the only person concerned in the crime he wonld 
certainly be Ining. 2 Russell on Crimes, 831; Serpentine 
vs. the State, 1 How., 256. 

By favor. The promise of protection made by the may- 
or was, under the circumstantes, a powerful inducement 
to the prisoner to confess; and he might very naturally 
have thought it necessary to ingratiate himself with the 
only protector he had in the multitude around him. Mill’s 
Case, Russell 6n Crimes, 828-831. When lifeis in peril, 
fear prompts us tu take any step that may insure immedi- 
ate safety, even though it may result in an equal though 
more remvte danger. 

Again, the promise of the mayor, that if the prisoner 
“ had accomplices, by betraying them he would be’admit- 
ted as State’s evidence, and they would be put on their 
trial, and not him,” was clearly sufficient to exclude the 
confession. 2 Russell, 828-829. The fact that he discov- 


ered nv accomplice, and that he was admonished that if 


he was the only guilty party he would be hung, does not 
remove the wbjection. The law cannot measure the force 
of the influence used, or decide upon the effects it may 
have upon the mind of the prisoner. 2 Russell, 826. 


The second confession was also induced by promise. 


The prisoner was told it would be better for him to betray 
his accomplices, sv that he might become State’s evidence. 
Authorities above cited, 

The mayor, to whom the confessions were made, says he 
made no threats or promises to elicit the confessions from 
the prisoner, and such doubtless was his intention. But 
the question is nut whether he intended to excite hope or 
{uspire fear, but whether the language employed might be 
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€0. construed by the prisoner as to preduce those results. 
2 Russell, 831. 


Archer, for the. Attorney General, for the State. 
SEMMES, J.: 


The first error assigned, is, that there is nothing in the 
record to show that the Grand Jury found a true bill of in- 
dictment against the plaintiffin error, and the case of Holton 
vs. the State, 2 Fla. R., 476, is relied upon as authority. 
We have carefully revised the decision in that case. It is 
certainly distinguishable trom the one before us, and we 
certainly are not disposed to extend any further the prin- 
ciples of that decision. Immediately after the caption of 
the record, in this case, which contains all the essential re- 
quisites, follows this statement: *‘ And on another day, to 
wit, the fifteenth day of June, in the year of our Lord one 
thousand eight hundred and fifty-three, the Grand Jurors 
came into Court and presented the following bill of indict- 
ment, which said indictment is in the following words and 
figures, and is endorsed as fullows, to wit :” Then follows 
a copy of the indictment, with the finding of the Grand 
Jury, closing with the usual certiticate of the clerk. The 
record is a cumplete and perfect one, and a mere state- 
Past of the facts is a sufficient answer to the objection. 

The second assignment of error is, that the Court below 
left it to the jury to determine whether the confession of 
ths accused was voluntary or not? It was undoubtedly 
the province of the Court to determine in the first instance 
@s to the admissibility of these coufessions. There is a 
manifest distinction between the questions, whether a con- 
fession be voluntary or not, and the credit aud weight to 
be given the evidence establishing the confessions. The 
ene is as exclusively a question for the Court, as the other 
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is fur the jury, for it is only when the confession is volun- 
tary that it becomes legal evidence, and can be submitted 
tu the consideration of the jury. 

It oftentimes may become a question of no little embar- 
rassment tou determine whether the confession is veluntary 
or not, but still, the law has reposed the exercise of this 
power in the Conrt, and it cannot be delegated to the jury. 
Their provinee is widely different; they are not eoncla- 
ded by the confessions, when submitted to them, for they 
are to determine not only the weight and credit to be given 
the testimony of the witnesses, who depose as to the con- 
fessions, but the credit to be given to the cunfessions them- 
selves, 

We do not consider this to he an open question. There. 
is no cunflict of authorities on the subject, and the doctrine. 
is universally acquiesced in by the English and American 
Courts. A note by the Editor of Russell on Crimes, is re- 
lied on as maintaining a different doctrine. 2 Russell 5 
Amer. Edit., 826, n.2. But it is very evident that the 
questions, as to the admissibility of the evidence, and the 
credibility of the witnesses, have been confounded. Oth- 
erwise, the note of the Editor is not only at variance with 
the text. but with the authority referred to, In case of Rex vs. 
Nute, 2 Russell, 832, it is true the confessions were in ev- 
idence, and the jury were allowed to pass upon the qnes- 
tion whether they were voluntary or not, but on a case re- 
served, the Judges held that these puints were not fur the 
jury. 

It is insisted by the Attorney General, that the evidence 
in relation to the confessions being voluntary, having gone 
to the jury, it was too late afterwards to object to its ad- 
missibility. Itis true, the investigation in the first in- 
stance, should have been restricted to the motive and in- 
fluence which may have operated on the mind of the pris- 
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ener, in making these confessions ; it was a preliminary 
question, and the judgment of the Court shuuld have been 
invoked on that. But it is none the less true, that it was 
in the power of the Court to hav« arrested the examination 
and withdrawn the evidence at any time during the prug- 
ress of the trial. 

The third assignment of error, is, tha‘ the Court should 
have ruled out the confessions, because they were not vol- 
untary.: 

To render a confession voluntary aud admissib.e as evi- 
dence, the mind of the accnsed should at the time be free 
to act, uninfluenced by fear or hope. To exclude it as tes- 
timony, it is not necessary that any direct promises or 
threats be made to the aceused. It is sutticient, if the at- 
tending circumstances, or declarations of those present, be 
calculated to delude the prisoner as to his true position, 
and exert an improper and undue influence over his mind. 

The evidence in this case was, that the accused was ar- 
rested an suspicion, What the grounds of suspicion were 
do not appear. He was taken before the mayur of Pensa- 
cola, at his uffice. A large and excited crowd was present, 
declaring that the accused should be hung, and but for the 
firmness and determination of the mayor, would have sei- 
zed npon him. He was informed by the mayor that the 
crowd was satisfied as to his guilt, that he would be put 
upon his trial, and would certainly be hung. That if he 
had accomplices they would be put upon their trial, and 
not him—that he would become State’s evidence. The 
mayor farther testifies “ that the accused was greatly alar- 
med.” The city marshal, who was also present, testifies, 
that the accused was under great excitement, was laboring 
under great terror, and that he never saw any one more 
terrified. Under these tircumstances, he was urged to 
confess, When asked what he had tosav? he replied, 
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“send for my master and I will tell the whole.” Upor 
his master appearing, the previous statements of the may- 
or were repeated ta the accused, and he confessed his guilt. 
The next morning he was committed to jail, and upon @ 
second interview with the mayor he again confessed his 
guilt and accused some one as his atcomplice, who on be- 
ing arrested he failed to identify, 

There were no corroborating circumstances in proof, in 
aid of the confession, though there was evidence to dis- 
prove a part of his statement. Upon this state of the facts 
he was convicted and sentenced to be hung. 

There are few cases to be found in the books where 
stronger influences were brought to bear on the mind of 
the prisoner to extract a confession than the one before us. 
That it was made under the influence of fear or apprehen- 
sion of personal violence, can scarce be doubted. The fact 
of the assurance of protection, on the part of the mayor, 
from the threats and violence of the crowd, was but addi- 
tional inducement to the confession; fur, connecting the 
language of the mayor with the terror inspired by the 
crowd, it is but fair to presume that the conviction was, 
that his confession was the only immediate security for his 
person and his life. The fear of immediate punishment 
may be as powerful an agent in extorting a confession, as 
the punishment itself. I#, from the situation and character 
of the accused, the circumstances were calculatedt o, or did 
inspire him with, this fear, his confessions came at least 
within the spirit of the rule excluding them as evidence. 
The impression and conviction was nade—the agency is of 
no consequence. 

The second confession made in prison, it is reasonable 
to infer, was induced by the circumstances attending the 
first. The presumption is, that the previous influences 
continue, and such presumption must be overcome. The 
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State vs. Guild, 5 Halst., 163. Explicit warning of the 
accused by the magistrate, and length of time intervening, 
are circumstances which may render the subsequent con- 
fessions evidence. bid. Thése do not exist in this case. 
It is true, the precise time when the subsequent confes- 
sion was made, is not stated, though it is clearly inferable 
it was the next day, Whether this be so or not, it was in- 
cumbent upon the prosecution to have proved the time, 
and failing to do so, the accused is entitled to all the ben- 
efit of the omission. Independent of these confessions, the 
fact that the accused is a slave, and the confession to, and 
at the instance of his master, are circumstances entitled to 
the most grave consideration ; the ease with which this 
class of our population can be intimidated, and the almost 
absolute control which the owner does involuntary exer- 
cise over the will of the slave, should induce the Cuurts at 
all times to receive their confessions with the utmost cau- 
tion and distrust. And the facts of this case afford a strong 
commentary upon the uncertainty and danger of these con- 
fessions. In the course of his examination the accused un- 
dertook to state the particular part of the house which was 
set on fire. He says he set fire to the east window of the 
first story under the gallery, and that he staid there until 
it blazed up. One of the witnesses is satisfied the fire 
commenced in the upperstory ; the shingles he thinks must 
have been set fire to from the attic—the fire was running 
out on the shingles, He believes he could have seen the 
east window had it been on fire, from where he stood. 
Another witness says, he discovered the south-east attic 
on fire, that he went into the gallery, but he saw no fire 
there; none of the windows were burning. These witness- 
es, who are unimpeached, and whose testimony is uncon- 
tradicted, establish the fact, that the confessions of the 
prisoner as to the particulars of the burning, were alto- 
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believe his confession as to his guilt and reject the balance 
of his statement. But the record does not disclose a soli- 
tary circumstance from which we would be warranted in 
believing one statement more than the other. 

If the confessions were voluntary, it would be difficult 
to conceive of a motive for giving this detailed statement 
of a matter so clearly proved to have been false. Wecan 
only reconcile the confessions with the fact that when 
made, the prisoner was laboring under excitement and ap- 
prehension. 

Judgment below reversed, cause remanded, and new 
trial ordered. 

WRIGHT, C. J., delivered the following dissenting 
opinion : 


The record in this case presents the following facts : 

On the 17th October last the dwelling-house of R. T. 
Maxwell was burned in Pensacola. On the 2ist or 22d 
of the same month, Simon, the prisoner, was apprehended 
and taken before the mayor of Pensacola, Mr. Sierra, on 
suspicion of setting fire to the house. He made confession 
of his guilt. The witness, Sierra, testifies that no compul- 
sion and no influence was used to extract from the priso- 
ner snch confession—that “* witness said to Simon that if 
* he told the truth, and if he was the one who burned the 
* house, he would be put on his trial and would certainly 
“be hanged.” On cross examination, the witness says, 
“there was great excitement among the people—there was 
“a great crowd, but that the excitement was out of doors, 
“and that the peoplesaid, he, the prisoner, should be 
“hanged.” And further, that witness “ thinks that but for 
“his protection afforded the prisoner the people would 
** have taken him into their own hands.” 
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There is much other testimony presented by the bill of 
exceptions, such as that after Simon had confessed his guilt, 
the witness urged him to disclose the names of his accom- 
plices, if he had any. Whereupon Simon hung down his 
head, and requested that his master might be sent for— 
that on the coming of his master, Simon repeated his con- 
fession, being warned by his master, as he had been pre- 
viously warned by the mayor, viz: that if guilty he would 
be tried and hanged, and Simon added, that in setting fire 
to the house “‘ he was by himself, and that nobody was 
with him.” 

The next day while in jail, Simon named an accomplice 
in his crime, who on being apprehended proved not to be 
the man, &e, 

In the Court below, the prisoner’s counsel moved the 
Court to exclude this testimony from the jury on the 
ground that the confessions of the prisoner were obtained 
by undue terror. 

Three distinct grounds of error are assigned here. In 
relation to the first, the Court is agreed. The second and 
third I shall consider together. 

The general rule in cases like the present, is, that ifthere 
be reasonable ground for presuming that the confession 
was made under the influence of any promise or threat of 
a temporal nature, the evidence ought not to be received. 
2 Hale, 285; Arch. Crim. Pl., 109. Here it is urged that 
such a threat was conveyed in the declaration made by 
Sierra to Simon, “ that if he told the truth, and if he was 
“the one who burned the house, he would be put upon 
his trial, &c. I think otherwise, and that Sierra’s declar- 
ation to Simon is to be regarded rather as a warning—an 
admonition, than as a menace, calculated to overcome the 
mind of the prisoner, and render his confession unworthy 
ef credit. The kind of threats which the law regards as 
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fatal to confessions of this character, are threats of present 
or prospective evil, made in order, or with the effect, to 
énduce confession, Such would be a threat of prosecution 
or any other personal harm. In this case, however, the 
object of the witness, Sierra, was (and such was the obvi- 
ous effect of his warning,) to put Simon on his guard against 
disclosing any thing but the truth. It is not to be denied 
that a confession obtained by any undue means should be 
excluded from the jury. 2 Russ. on Crimes, 645; 2 East. 
P. C., 658; 1 Phil. Ev., 104. 

But in this case no undue means were used. I cannot 
regard the crowd outside, and their excited declarations, 
as constituting such undue means. The natural and prob- 
able effect of these excited declarations was, not to induce 
the prisoner to make a false confession of his guilt, but ra- 
ther to induce him to persist in a denial, though he might 
be ever so guilty. 

The question in all cases like the present, is, ‘‘ whether 
the inducement held out to the prisoner was calculated to 
mmake his confession an wntrue one.” Arch. Crim. Pl., 111: 
In this case there was no such inducement. 

I think the Court below was right in permitting the con- 
fession to go to the jury. 








02 SUPREME COURT 





———_— —— — 


Wilson & Cleland, vs. Luke Lott, Etce—Opinion of Court. 











~~ 


Joun T. J. Wirson ano James M. Cretanp, AppELiAnts, 
vs. Luxe Lorr In HIs OWN RIGHT, AND AS ExEcuToR OF 
Mary Tuomas, DECEASED. 


Where the term of a Court is adjourned, after the day appointed for its com- 
mencement, to another day, itis but a prolongation of the term; but when 
the term is postponed by an adjournment before its commencement, and ia 
anticipation of the appointed time, to another day, the return thereof is ad- 
journed ; and those things which were appointed to be done on the first day 
of term, are postponed and adjourned alzo to the deferred time: Therefore, 
the term of this Court appointed by law for the 3d Monday of March, bav- 
ing been, by an order of the 18th February preceding, postponed and ad- 
journed to Monday, the 11th day of July, the transcript of the record in this 
cause filed on the last named day, was filed in due time. 


Motion to docket the cause for argument at the present 
term. The point presented is set forth in the opinion of 
the Court. 


Woodward and M. A. Long for the motion. 
- Campbell and Hawkins against it. 


THOMPSON, J.: 


The appeal in this case appears to have been duly en- 
tered in open Court, at the last fall session of the Circuit 
Court for the Western Circuit sitting in the county of Jack- 
son; the transcript of the record however, was not filed in 
the Clerk’s office of this Court until Monday last, the 11th 
of July instant, being the first day of this term, held pur- 
suant to the postponement and adjourpment ordered on 
the 18th day of February last, by an order made during 
the sittings at Tallahassee. 

The counsel for the appellants now moves that the case 
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be docketed, and heard at the present term of the Court, 
which motion is resisted by the counsel for the respondents, 
who contend that the case should be dismissed for want of 
prosecution, the transcript of the record not having been 
filed “on or before the first day of the term next sucteed- 
ing” the allowance and entry of the appeal, as prescribed 
by § 4 of the Act of February 10, 1832, (Thomp. Dig., 448.) 

The term of this Court next succeeding the entry of the 
appeal in this case would have been on the 3d Monday of 
March last, but as the said term could not be held consis- 
tently with a due regard tothe public service, it was post- 
poned and adjourned over until the 2d Monday of the pre- 
sent month of July, and on this day the appellant brought 
in and filed the trauscript of the record, 

It is contended on behalf of the respondents that this 
should have been done on the 21st March, the time ap- 
pointed by the statute for holding the term of Court at this 
place. And this brings us to the question of the effect of 
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the adjournment of the term. 

An adjournment is defined in Jacob’s Law Dictionary 
to be “a putting off until another time and place,” which 
definition is in conformity with the meaning of the term as 
it is used in ordinary and common parlance, according 
to Dr. Johnson, and other lexicographers. The term then 
which was appointed to be held the 3d Monday of March 
having been put off until another time, namely, the second 
Monday of July thereafter, it would seem to result as a 
necessary consequence that the things which were to have 
been done, and which would have been done at the first na- 
med time, must necessarily be postponed with the term tothe 
deferred time. Writs of error, citations and other process 
which had been issued returnable to the first named day, 
would be returnable at the time specified in and by the 
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adjournment, because the return day was adjourned and 
postponed. And this view is supported by authority. 

It ig laid down in Comyn Ab., tit. Adjournment, (A. 3,) 
that “ where the return itself is adjourned, nothing can be 
done upon the same return ; as if the term be adjourned in 
octabis mich. usque mens. mich., there can be no appear- 
ance upon oct. mich., for that was adjourned,” and citing 1 
Roll., 130, 633, 4 Ed., 4, 21, a.; and again it is laid down, 
** So every thing to be done at a return which was adjour- 
ned, shall be done at the day to which the adjournment 
was; as if a bond be to appear oct. mich. before which, the 
term is adjourned to another place and day, an appearance 
there is sufficient.” Comyn Dig., tit, Adjournment, (A.3,) 
citing Mo., 430, Cro. Eliz., 466. 

Upon authority as well as reason, it would seem that the 
transcript of the record filed on the day to which the term 
was adjourned, was filed in due time. 

There is an obvious distinction between the adjourn- 
ment of the Court on the first or any subsequent day of 
the term, and the adjournment of the term in anticipation 
of the appointed time, to another day; in the first place, 
the term has actually commenced, and the effect of the 
adjournment is but a prolongation of the term—in the lat- 
ter case the term being postponed by adjournment before 
it commences, the return day thereof is also adjourned, 
and it takes its beginning from the time to which it is _ad- 
journed. 

' Per totam curiam. Let the case be docketed and stand 
for argument at this term. 
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Joun T. J. Witson anp Josepu M. CLetanp, APPELLANTS, 
vs. Luxe Lorr iy 1s owN RIGHT AND AS ExrcurTorR CF 
Mary Tuomas, DECEASED, APPELLEE. 


1. Fraud is not to be’ presumed, but must be proved; and this is the gereral 
rule, as well in equity as at law. 


> 


. In equity, fraud will sometimes be presumed from the nature and subject 
of the bargain itself, being such as no man, not under some delusion, would 
make, on the one hand, and as no honest and fair man would accept, on the 
other ; and it will be presumed from the circumstances and condition of 
the parties contracting ; and these instances form exceptions to the general 
rule. 

3. Where on@ greatly indebted, although not actually insolvent, with the avowed 
cesigu of removing from the country, makes a sale of all his property, 
real and personal, receiving payment partly in cash, partly in a debt due 
by him to the vendee, and for the residue the promissory notes of the vendee, 
which were subsequently paid, and possession of the property sold followed 
and accompanied the conveyance: Hexp, Not to constitute evidence offraud 
although it appeared that the vendee was the mother-in-law of the 
vendor; and that, owing to subsequent misconduct of the vendor, the pro- 
ceeds of the sale were lost to his creditors. 

4. Where it appeared that subsequently to the sale, upon the entreaties of the 

vendee, who was unwilling to be separated from her daughter, and upon her 

promise to remember her grand children liberally in her will, the vendor 
yielded to the said solicitations and promises, abandoned his intention of re- 
moving, and resided with the vendee, but never assumed any dominion or 

control over the property sold, it was held that it did not constitute such a 

possession in the vendor from which a secret trust jo his favor would be 

inferred, so as to make the transaction fraudulent by construction of law. 


Appeal from a decree of the Circuit Court for Jackson 
County. 

Wilson and Cleland filed their bill of complaint against 
Luke Lott in his own right and as Executor of Mary Thomas, 
deceased, alleging that Lott, in March 1839, conveyed to 


Mary Thomas his interest in certain lots in Marianna, and 
3S 
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also a tract of land situated in Jackson County ; that Lott 
being the owner of an interest in certain pre-emption claims 
likewise conveyed it to said Mary Thomas in her life time, 
and that at the date of these conveyances Lott transferred 
and conveyed to said Mary Thomas all his other property 
of every name, nature and description. The bill sets forth 
that at the time of these transfers and conveyances, Lott 
was largely indebted to many persons, and among them 
to complainants, who instituted separate suits against him 
and recovered judgments in March 1840, in each case for 
$4,434 39; that the executions which issued thereon were, 
in consequence of the transfers and conveyances which had 
been made, returned “nulla bona.” It charges that the 
said transfers and conveyances were concocted and contri- 
ved in fraud, covin, collusion and guile, to the end and 
purpose, and with the intent and design to elude and de- 
ceive, hinder, circumvent, delay and defraud the creditors 
of said Lott in general, and especially complainants. That 
a merely nominal and fictitious consideration, if any, was 
given or known in these transactions, and that if any mon- 
ey passed it was borrowed for the purpose and immediate- 
ly returned to the lender, and that if notes were given they 
have never been enforced, and were given as a pretence to 
eover the real nature of the transactions. 

The bill further charges that Mary Thomas was in no 
sort of condition, either by age, ability, habit or inclination, 
to enter into such an extensive engagement, being an aged 
widow, having neither the time, capacity or disposition for 
such investments. That she never occupied or improved 
the town lots, and never cleared, planted or improved the 
land, but that said Lott had been in the receipt and enjoy- 
ment of the profits and income of all; that Lott was the 
son-in-law of Mrs. Thomas, at whose house he and his fam- 
ily resided without any apparent and real difference or 
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exclusiveness of interest, and that she became the bailee 
of all his property for its pretection, and to cover it from 
his creditors. It alleges, further, that before her death 
Mary Thomas made her will, by which she devised and 
bequeathed te her grand-children, to wit, the children of 
said Lott, all her preperty, reserving a life estate to her 
daughter, the wife of said Lott, and appointing said Lott 
Executer thereof. The bill concludes by praying that the 
transfers and conveyances referred to be set aside as frau- 
dulent and void as to creditors, and that it be decreed that 
said Mary Thomas in her life time, was a trustee of the 
creditors of said Lott, and that said property be held to be 
subject to their debts aud sold to pay the claims of com- 
plainants. 

Defendant in his answer, states that in the latter period 
of the year 1838, or early in 1839, he proposed to emigrate 
to Texas, and that preparatory.to this movement he sold 
all his property, both real and personal, except notes and 
accounts, te the said Mary Thomas. He declares that his 
intended movement to Texas was the only inducement 
with him to sell his property, and in the most pointed and 
unequivocal terms denies the trath of the allegation in the 
dill, of an intention en his part te defraud his creditors. 
He denies that there was any fraud, acfual er constructive, 
in the sale of his property, and asserts that the transfer 
and conveyance thereof was for a full and valuable consid- 
eration, and proceeds to state in detail the valuations pla- 
ced on the different parts of the property sold; that as 
soon as the conveyances were completed, the property was 
delivered to Mrs. Themas, and she continued to possess 
and enjoy and control every part of it until her death. 

The answer further states that the consideration for which 
defendant sold the property was paid in the following man- 
ner, viz: Mary Thomas paid the defendant one thousand 
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dollars in cash, one thousand dollars in his own notes which 
he had given her some time previous for a negro man, and 
two mules—assumed the payment of his stock note due the 
Union Bank for $1,333 33, and for the balance she gave 
him two notes which she paid before her death. The mon- 
ey paid defendant, he states he applied in various ways to 
his own use, but the great part of it he believes he lost at 
bragg. Defendant admitted that from the time of the said 
sale to Mary Thomas he and his family resided with her, 
but for reasons which he circumstantially states. Ile al- 
leges that at the time he sold his interest in the pre-emp- 
tion claims (eight in number) he entered into an obligation 
by which he bound himself in the penal sum of two thou- 
sand dollars that the entries of all said pre-emption claims 
should be effected ; that entries could be made of only four 
of said claims, for the reason that assignments of the other 
four could not be obtained from the persons entitled to 
them. That he was also bound by his said obligation to 
remain with and overseer for the said Mary Thomas until 
the price of the four pre-emption claims of which entries 
could not be effected, being $1200 00, should be satisfied 
by his personal services or those of a person to be hired by 
him to supply his place, and in compliance with this un- 
dlertaking he remained with her. That when the time ar- 
rived when he was at liberty to leave without violating his 
engagement, his mother-in-law, Mrs. Thomas, begged him 
to remain with her until she could settle her affairs, prom- 
ising, if he would, to accompany him to Texas. That while 
engaged in settling her affairs the infirmities of age were 
daily drawing her nearer to the grave, and defendant in 
consideration of her situation, added to her entreaties, and 
a promise of a liberal provision by her will for his children, 
consented to remain with her until her death. The an- 
awer further denies that he enjoyed in any way or shcred 
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with Mrs. Thomas, the rents and profits of any part of the 
property, and that if he intermeddled with the property 
originally hers or that which she acquired by purchase 
from him, it was as her agent and overseer. 

Allen H, Bush, a witness for complainant, testified that 
Mary Thomas resided at the place now occupied by Luke 
Lott from the year 1836 or 1837, to the period of her death 
which took place in 1847 or 1848. Luke Lott resided at 
the same place from the same period to the present time, 
except fora short time in the year,1837 or 1838, when he 
resided in Marianna. Mrs. Thomas was the mother-in- 
law of Lott and appeared to be on good terms with him ; 
their personal relations were of the most friendly and con- 
fidential kind, and their associations were free and unre- 
served. That during the years 1836—7-—8-9, and 1840, Lott 
was not a man of much wealth. Witness thinks he was 
not free from debt, but that he was in embarrassed circum- 
stances, considerably in debt for a greater part if not the 
whole of the time alluded to. Thinks Mrs. Thomas in 18- 
38 was not wealthy, but was in comfortable circumstances 
——cannot say in what her property consisted, and cannot 
say whether her fortune er circumstances were such as to 
induce her to enter into speculations. The common repu- 
tation seemed to be against the fairness of the contracts be- 
tween Lott and Mrs. Thomas, 

Thomas M. White, a witness for complainants, testified 
that in 1839 Mrs. Thomas lived in the town of Marianna 
in the family of her son-in-law, Luke Lott—does not know 
what her occupation was at that time, nor can he say 
whether or not she was knowing to the indebtedness of 
Lott. Witness thinks Lott was largely indebted from gen- 
eral reputation. 

Michael Lott, a witness for complainants, testified that 
a most perfect understanding of friendship, respect, good 
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feeling and confidence existed between Mrs. Thomas and 
Lott, and that there was a great deal of intimacy, confi- 
dence and unreserved communication between them, but 
he could not state whether she knew or was informed of 
the engagements, bargains and contracts of said Lott, or 
whether she was apprised of his general or special indebt- 
edness in the years 1887 and 1838, or of his indebtedness 
to complainants. 

Mrs. Sarah Hudson, a witness for defendant, who was a 
near neighbor of Mrs. Thomas, and intimate with her and 
Lott, states that she never knew Lott to make use of the 
property as his own after the sale, or to receive or enjoy 
the products of the farm or wages of the negroes, or sell 
any of the personal or real estate until after the death of 
Mrs. Thomas. She further testifies that she thought it was 
generally known as she heard both Lott and Mrs. Thomas 
say it, that Lott sold his property with the view ofremoving 
to Texas, and that he was to wait until he could ascertain 
whether all the pre-emption claims could be perfected, and 
that finally he was prevailed on by Mrs. Thomas to stay 
and attend to her business for her. She further testifies 
that Lott was a favorite son-in-law of Mrs. Thomas, and 
they were always on good terms—that she always saw Mrs. 
Thomas exercising control over the property, and that if 
Lott sold any thing she was told by Mrs. Thomas that he 
always made a strict settlement with her. 

John F. O. Thomas testified that he was living near 
Ochesee at the time of the sale to Mrs. Thomas—that she 
took possession of the property immediately after the sale, 
and managed and possessed it for her exclusive benefit, 
and for her sole right—that Lott, after the sale, never 
made use of the property as his own, or received or enjoy- 
ed the products of the farm, &c., and that if he ever had 
any thing to do with the property it was as overseer or 
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agent until he, witness, moved to the place, when he, wit- 
ness, became manager and overseer of the negroes of Mrs. 
Thomas for about five years. He states that Mrs. Thomas 
and Lott were very friendly, and that she always placed a 
great deal of confidence in him, but he does not think that 
she ever knew any thing of Lott’s indebtedness. That af- 
ter the sale Lott lived in one end of a double penned house 
and Mrs. Thomas in the other, but that Mrs. Thomas man- 
aged and controlled the property to suit herself—that he 
acted as overseer for five years and every thing was car- 
ried on by her directions. That Lott never assumed any 
control after the sale, and that when he sold any thing it 
was by the directions of Mrs. Thomas, and he accounted to 
her for every thing. 

Mrs. Susan ©. Carraway testified that she lived with 
Mrs. Thomas at the time of the purchase by her of Lott’s. 
property, and that Mrs. Thomas moved to the place she 
purchased immediately after and managed and controlled 
and possessed the property for her own exclusive benefit, 
and in her sole right. That Lott assumed no control of the 
property after the sale, or use or sell any portion of it as 
his own, and that when he had any thing to do with it, he 
acted either as overseer or agent of Mrs.Thomas. She fur- 
ther states that it was generally known that Lott sold his 
property to Mrs. Thomas for the purpose of removing to 
Texas; that after the bargain was made Mrs. Thomas sent 
one of her sons to her house on Stafford Creek {where she 
resided) for her small trunk which contained her money ; 
that witness saw the money some time before the sale and 
saw it counted to pay to Lott, but she does not know how 
much there was. Lott, she says, sold most of the crops, 
but as soon as he returned he gave Mrs. Thomas an account 
of the sales and settled with her. 

John G. Gamble testified that Lott was the owner of 
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twenty shares of stock in the Union Bank of Florida, and 
that on the 27th June, 1839, he transferred the same to 
Mary Thomas. That the Bank held Lott’s stock note da- 
ted 28th December, 1838, for $1,333 33, and that upon the 
transfer of the shares aforesaid the stock note of Mary 
Thomas was substituted for that of said Lott. 

Joseph Thomas testified that he witnessed the execution 
of the deeds from Lott to Mrs. Thomas, and that they were 
fair conveyances, intended to convey absolutely all Lott’s 
interest in the property named, and for the consideration 
therein expressed ; that the transaction was a fair and hon- 
est one, and founded on a valuable consideration and that 
Mary Thomas took possession of the slaves and other prop- 
erty immediately after the sale. He further states that 
Lott had given his note to Mrs. Thomas for $1000 for a ne- 
gro boy and two mules, and that Lott took this note as that 
much cash in payment for the property sold Mrs. Thomas, 

To discredit the testimony of John F. O. Thomas and 
Joseph Thomas, complainants procured the testimony of 
Robert L. Harrison, who testified that he was acquainted 
with both of them, and that their general character or rep- 
utation for truth ahd veracity, was bad in the neighbor- 
hood in which they resided in Gadsden County, and ttat 
he had no reason to believe it otherwise at the time he tes- 
tified. That from his knowledge of this general character 
of John F. O. Thomas and Joseph Thomas, he contd not 
believe either of them under oath in a cause in which they 
were under the influence of their interest or their affec- 
tions. 


A. L. Woodward for appellants. 


1. Fraud is a question of intent, arising upon evidence. 
It may be imputed, ascertained and established by infer- 
ence and deduction ; and it may also arise upon admission 
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or proof of certain facts, as a presumption of law, not to 
be rebutted or repelled. 

II. The vendee’s sanction or concurrence in the vendor’s 
intent to hinder, delay and defraud creditors, vitiates any 
agreement or contract, and renders it void as to their 
claims. 

III. The unconditional and absolute sale of a man’s en- 
tire estate, he being largely indebted in proportion, or in 
amount equal to its full worth or value, his debts remain- 
ing wholly or the greater part unpaid, and the greater por- 
tion if not all the purchase price having been retained 
reserved and appropriated, applied and expended other- 
wise—such a transaction, with all its surrounding circum- 
stances, creates the presumption of a fraudulent intent, 
which, unless rebutted and satisfactorily explained, be- 
comes conclusive. 

IV. A secret trust or reservation for the benefit of the 
vendor or his family, to the exclusion of all or of any of his 
creditors, renders an agreement or bargain and sale void 
in foto, or so far as their rights may be affected thereby. 

V. The participancy, sanction or concurrence of the 
vendee, in the intent, purpose, or design of the vendor, to 
hinder, delay or defraud creditors, may be presumed or in- 
ferred from the position, character, connection and circum- 
stances, age, habits and pursuits or occupation of the respec- 
tive parties to an agreement or bargain and sale, andsuch a 
presumption being raised, it becomes conclugive unless re- 
pelled and countervailed. 

VI. A sale to pay a pre-existing debt, and the continu- 
ance of the vendor in possession, authorizes a legal pre- 
sumption of an agreement or stipulation for the benefit of 
the vendor, not to be repelled or rebutted by evidence, and 
is fraudulent per se, and therefore null and void. 

VII. The weight of evidence and the force of authority 
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are in favor of appellants.—And cited 2 Kent. Com., 515 
to 31-32; 1 Story’s Eq. Jur., 215, § 190, 297, § 369; 1 
American Leading Cases, 55-56; Gressley’s Equity Ev., 
473-489. Low vs. Ward, 4 Greenleaf, 195, 207 ; Halbert 
vs. Grant, 4 B. Monroe, 584; Poague vs. Boyce, 6 J. J. 
Mar., 70; Harrison vs. Campbell, 6 Dana, 264; Ste- 
phen’s Adm’r. vs. Barnett, 7 Dana, 257; Herren vs. Mor- 
ford, 9 Dana, 450 ; Kendall vs. Hughes, 7 B. Monroe, 368 ; 
Brown vs. Force, 2d., 357; Brown vs. Smith, ¢)., 361; 
Walker vs. Cralle, 8 B. Monroe, 11; Borland vs. Walker, 
7 Ala., 269; Borland vs. Mayo, 8 Ala., 104; Farmer’s 

‘Bank of Virginia vs. Douglass, 118. & M., 469; How vs. 
Camp, Walker’s Ch. Rep., 427; Sands vs. Codwise, 4 
Johns. Rep., 537; Miller vs. Tollison, Harper’s Eq. Rep., 
145; Brown vs. McDonald, 1 Hill’s Ch., 297, 303; Ma- 
ples vs. Maples, Rice’s Equity, 300, 310; Hansford vs. 
Archer, 4 Hill, 270; Browning vs. Hart, 6 Barbour 8. 
C. R., 91; Gibson vs. Love, 4 Florida Rep., 217; Barrow 
vs. Bailey, Fla. Rep., 1853, p. 19. 


Hawkins and Campbell for appellees. 
WRIGHT, C. J.: 


In this case the bill charges in substance, that on the 
13th March, 1839, the defendant Lott conveyed to Mary 
Thomas certain property in the town of Marianna, and a 
tract of land in Jackson County—that Lott was the owner 
of certain lands obtained by pre-emption, which he also 
conveyed to Mrs. Thomas—that about the same time Lott 
also conveyed to Mrs. Thomas all his property, of every 
description—that Lott was then largely indebted to many 
persons in the County, and particularly to the complain- 
ants—that in March, 1840, judgments were obtained at 
law by complainants, and executions were issued against 
Lott and returned “nulla bona”—that the sale to Mrs. 
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Thomas was fraudulent as to creditors—that a merely nom- 
inal and fictitious consideration was paid, if any—that Mrs. 
Thomas was in no sort of condition to purchase, was an 
aged widow—that defendant Lott remained in possession 
of the property—that Mrs. Thomas lived with Lott, who 
was her son-in-law—that no separate account was kept of 
their affairs, and that shertly before the death of Mrs. 
Thomas, she made a will, devising all her estate to her 
daughter, Lott’s wife, and appointed Lott her executor. 

The prayer of the bill is, that the conveyance from Lott 
to Mary Thomas be set aside as being fraudulent, and that 
he be required to account as executer, &e. 

The answer of the defendant, Lott, states, that in 1838 
or °39, he had it in view to go to Texas, and with that in- 
tent sold all of his property, real and personal, except notes 
and accounts, to Mary Thomas—that he had no intention 
thereby to defraud his creditors—that the property sold 
went over into the possession of the vendee, who continued 
in possession until her death—that she paid him the pur- 
chase money as agreed on, partly in money, partly in his 
own notes, and that he lived with his mother-in-law after / 
the sale, and attended to her business as an agent or over- 
seer. He denies all fraud and secret trust—in short denies 
all the facts set forth in the bill as a ground te the inter- 
ference of a Court of Equity. 

A Supplemental bill was afterwards filed, charging Mrs. 
Thomas with knowledge of, and participation i in, the fr aud of 
the defendant, Lott. To this Lott answers in ‘effect, that 
he does not believe that Mrs. Thomas knew of his indebt- 
edness at or before the sale to her. 

The testimony of a number of witnesses was taken in 
the cause, but it is sufficient to say that there is nothing 
in this to cast suspicion even, upon the truth of Lott’s an- 
swers. The complainants are therefore in this attitude— 
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they have appealed to the conscience of Lott in relation to 
the facts on which they rely—he denies the facts charged, 
and they present no proof to contradict his answers. 

It is true, as contended for on the part of the complain- 


' ants, that fraud is in general, a question of intent, and may 


be presumed from circumstances, and in some cases the 
presumption is so strong as to be incapable of being repel- 
led by proof, but in the case before us, the facts disclosed, 
to-wit, that Lott was largely indebted, that he made the 
conveyance in question to his mother-in-law, and that he 
conveyed his entire property, though these may be badges 
of fraud, yet to say that they constitute fraud in themselves, 
would be to carry the doctrine beyond the limits of reason 
or authority, and to shut out the light of wisdom and truth. 
Here by the evidence brought out by the complainants 
themselves, we have all these facts explained—all these 


\ badges of fraud removed, at least so far as Mrs. Thomas is 


concerned ; for she, it seems, knew nothing of Lott’s in- 
debtedness, or of his fraudulent intent, if it existed. She 
paid for the property purchased, what seems a full and ad- 
equate price. 

From this state of the case, it follows that Mrs. Thomas 
must be deemed a bona jide purchaser, for a valuable con- 
sideration, wifhout notice even of Lott’s indebtedness. 

Let the decree of the Court below be affirmed. 


THOMPSON, J.: 


I concur in the judgment of affirmance of the decree ren- 
dered in this cause in the Court below. 

The question raised in this case is simply one of fact— 
whether the parties to the conveyance complained of were 
guilty of an actual fraud ; or, whether those facts and cir- 
cumstances existed, and attended the transaction, which 
work the same mischief, and which in contemplation of 
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law ai are donned badges of fraud, or peimamugtioes of il 
faith, and from which the law, upon principles of public 
policy, deduces a frandulent intent, and declares the con- 
tract void as to creditors—in other words, whether the 
transaction is tainted by fraud in fact, or fraud by con- 
struction of law. 

It was remarked by Ld. Ch. Elden, in the case of Mort- 
lock vs. Buller, (10 Ves. R., 306,) that the Court has never 
ventured to lay down, as a general proposition, what shall 
constitute fraud ; nor does it seem possible that any fixed 
and invariable rule can be established on this point, which 
would not be liable to be circumvented, and utterly defeat- 
ed by new schemes, which the fertility of man’s inven- 
tive genius would contrive. The question of fraud is one 
of motive and intent, and can rarely, ifever, be consid- 
ered as a single fact, but a conclusion to be inferred from 
all the circumstances of the case. In the proof, however, 
the same general rule prevails in equity, as at law; it is 
not to be presumed, but must be proved. . 

The counsel for the appélants has argued this case upon 
the assumption, that in a Court of Equity, fraud may be 
presumed, and that in this a diversity exists between such 
tribunal and a Court of law. In this, the counsel has laid 
down the position too broadly. Jam aware that fraud is 
always secret; that where persons design to commit it, 
they do not publish their motives and intentions, for this 
would be to defeat th 1¢ end they aim at; and Iam also 
fully a aware how diflicult it is to demonstrate the intention 
from thc 5 ovedt acts oat conduct of the parties; yet these 
ooeapige furnish no reason for the assertion of the pow- 

r, by 2. Judge, guided by no more certain rule than his 
own arbitrary conclusions, to presume a fraudulent intent 
from what has been called the moral evidence, but which, 
however, may more correctly be termed his own vague sus- 
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picions of the nature and character of the transaction, un- 
assisted and uncontrolled by any certain and fixed princi- 
ples. In such case, every transaction would be dependent 
on the peculiar notions of the Judge, as to what would 
constitute good or ill faith. The fairest transaction, in the 
view of a suspicious mind, might be-deemed fraudulent, 
while to another mind of an opposite cast, a course of con- 
duct justly obnoxious to censure, would escape with impu- 
nity. 

When it is said that fraud may be presumed in a Court 
of equity, when the same presumptions will not be enter- 
tained in a Court of law, it is to be understood, that in 
some peculiar and particular cases there exist exceptions 
to the general rule before laid down. The subjects of these 
exceptions will be found in those two species of fraud 
which are mentioned in the classification of Ld. Ch. Hard- 
wicke in the case of Chesterfield vs. Jansen, (2 Ves. R., 
155,) as the second and third kinds of fraud. The learned 
Chancellor thus classifies the different kinds of fraud : 

“First, then, fraud, which is dolus malus, may be ac- 
“tual, arising from facts and circumstances of imposition, 
“which is the plainest case. 

‘Secondly, it may be apparent from the intrinsic nature 
“and subject of the bargain itself, such as no man in his 
“senses, and not under delusion, would make on the one 
* hand, and as no honest and fair man accept on the other, 
“which are unequitable and unconscientious bargains. 

“3. A third kind of fraud is that which may be presu- 
“ med from the circumstances and condition of the parties 
* contracting ; and this goes further than the rule of law, 
“ which is, that it must be proved, not presumed. But it 
‘is wisely established in this Court to prevent taking sur- 
“ reptitious advantage of the weakness or necessity of an- 
“other, which, knowingly to do, is equally against con- 
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*“ science as to take ibaa of his i ignorance ; a person 
“is equally unable to judge for himself in one as in the 
* other. 

“4, A fourth kind of fraud may be collected or inferred, 
“in the consideration of this Court, from the nature and 
“ circumstances of the transaction as being an imposition 
‘and deceit upon the other persons not parties to the frau- 
*‘ dulent agreement. 

5. The last head of fraud on which there has been re- 
“lief, is that which infects catching bargains with heirs, 
“‘reversioners or expectants, in the life of the father, &c., 
“against which relief always extends. These have been 
“‘ generally mixed cases, compounded of all, or several spe- 
“ cies of fraud, there being sometimes — actual fraud, 
“ which is decisive.” 

It will be apparent, from this qnetetion, that the pre- 
sumptions arising from the intention, or moral evidence, 
as it has been termed, are alone applicable to those cases 
which arise under the second and third divisions, and to 
those under the fifth, which partake of the nature of the 
two former; in all other cases, the general rule must pre- 
vail. And even in the excepted cases referred to, Courts 
of equity are as little warranted as Courts of law in impu- 
ting or presuming fraud, upon the mere arbitrary notions 
of the Judge, but under each head certain bounds and 
limits have been established, within which the discretion 
ofthe Judge is to be exercised, and which are already 
widely extended as is consistent with a due regard to the 
inviolability of the right to contract. It seems hardly ne- 
eessary to add that this case does not come within any of 
the exceptions, but is to be determined by the application 
of the general rule; and those marks, badges or presump- 
tions of fraud, which are inferred by law, are, and must be, 
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deduced from facts, which it allows to be rebutted by evi- 
dence. 

The facts and circumstances of this case, as drawn from 
the evidence, may be succinctly stated as follows : 

It appears that in March, 1839, the respondent, Luke 
Lott, being then and before that time, largely indebted to 
the appellants and others, (although it does not appear that 
he was actually insolvent,) and having determined to re- 
move to the Republic of Texas, made a sale of all his prop- 
erty, real and personal, to Mrs. Mary Thomas, his moth- 
er-in-law, for the sum of $9,600, which said sum appears 
to have been the full value of the property conveyed, and 
was paid partly in cash upon the execution of the convey- 
ance, partly in the promissory notes of the vendor, and for 
the residue the vendee, Mrs. Thomas, gave her own notes, 
which were subsequently paid. That immediately upon 
the sale and conveyance before mentioned, Mrs. Thomas 
took possession of the property conveyed, removing her 
slaves and other property, to the farm purchased of Lott, 
and exercised dominion and control over the same as own- 
er, and for her sole and exclusive use and benefit, until the 
period of her death, which occurred in 1846. It further 
appears, that a part of the property sold consisted of eight 
pre-emption claims, and that it was stipulated in relation 
to these by a separate agreement, that if it should happen 
that any of these claims should not be located and entered, 
then the vendor, Lott, should indemnify the vendee to the 
value thereof in serving her as an overseer, or to employ 
one for her at his expense; that entries of some of these 
claims were not effected, and that Lott, in conformity, with 
his agreement, reimbursed Mrs. Thomas by services in the 
capacity of overseer, but the precise times when this ser- 
vice commenced and when it terminated are not stated ; 
it is stated in Lott’s answer, that he was se employed for 
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several years; and that afterwards he was induced to a- 

bandon his design of removing to Texas, by the entreaties 

of his mother-in-law, and by her promise to provide liber- 

ally for his children in her will, which, as it further ap- 

pears she did, by devising and bequeathing to them her 
. entire estate. 

The evidence is full that Mrs. Thomas was most tender- 
ly attached to her daughter, Mrs. Lott, and also to her son- 
in-law, the defendant Lott, and that she always opposed 
most earnestly the removal to Texas, especially as she con- 
sidered herself too far advanced in life to accompany them. 

The appellants became judgment creditors in 1841, and 
filed their bill seeking to set aside the conveyance on the 
ground of fraud, in 1847, after the death of Mrs. Thomas. 
The counsel for appellants, besides the argument before re- 
ferred to, following the allegations of the bill of complaint, 
contended for an inference of frand deducible from the fol- 
lowing circumstances :—1. The relationship by affinity be- 
tween the vendor and Mrs. Thomas, the vendee; 2. The 
Jarge indebtedness of Lott to complainants and others at 
the time of the sale; 3. The actual or presumed knowledge 
of Mrs. Thomas of the fact of such indebtedness, and of 
a design to assist Lott in a fraud upon his creditors; 4. 
That the sale was not made upon a good and valuable con- 
sideration ; and 5. That possession did not accompany and 
follow the conveyance, but continued in the vendor. 

The fact of the relationship between the parties is not 
per se a badge or mark of fraud. Iam not aware of any 
principle of equity which regards asale and conveyance 
by one relative to another, standing alone, as a circum- 
stance of suspicion. Combined with other circumstances, 
it may serve to elucidate, explain, or give color to a trans- 
action, such as a sale at a considerable under value, «c., 
we. (Copes vs. Middleton, 2 Madd. R., 409.) If it is 
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cnubtend with the parser subsequently dein’, i of the 
large indebtedness of the vendor, it is still not of any im- 
portance ; nor do the facts taken in connection amount to 
a badge or mark of fraud. And even if the two preceding 
facts be combined with the allegation of an actnal know- 
ledge, on the part of Mrs. Thomas, of the indebtedness and 
embarrassment of Luke Lott, (assuming such allegation to 
have’ been maintained by proof,) it will not make out a 
ease of fraud. In Barrow vs. Bailey, (5 Florida R. 25,) 
this Court held ‘“ That one in failing circumstances, or 
“even insolvent, has a right to sell or assign his property, 
“except as against pre-existing liens, for the purpose of 
“ paying his debts; andif he has the right to sell, of course 
“any one has the corresponding right to purchase. The 
“only limitation upon the exercise of these rights is, that 
“ the sale and purchase be in good faith and fora valuable 
“consideration. If the appellant’s purchase falls within 
“this rule—if he purchased from the vendor in good faith 
“and for a fair price—it is perfectly immaterial whether 
“said vendor was embarrassed, or insolvent, or other- 
“wise, or whether the emiitien of his affairs was or was 
“ not known to the vendee.” 

But there is no evidence of : any know ledge on the part of 
Mrs. Thomas of the condition of her son-in-law’s pecuniary 
affairs; and if Lott entertained within his own heart 
any design to defraud his creditors, there is no proof in the 
record before us that Mrs. Thomas knew of it, much less 
participated with him in carrying it into execution. It 
was a fact to be proved by the complainants, and the re- 
spondents might well have relied on the maxim, idem est 
non esse et non apparare; but there is affirmative proof, 
tending to negative the fact of knowledge of Lott’s indebt- 
edness—there is proof that at some period subsequent to 


the sale, she reproached Lott for having kept the cireum- 
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stance of his indebtedness concealed from her. It is sup- 
posed by the counsel for complainants that a presumption 
of knowledge arises from the relationship between Mrs. 
Thomas and Lott, and he cites the case of Barrow vs. Bai- 
ley as authority for such position. But there isa mis- 
apprehension of the decision of the Court. In the case 
cited, there was an admission in the answer of Barrow as 
to a correspondence between himself and his brothor-in-law 
in relation to the pecuniary embarrassment of the latter, 
the substance of which correspondence was claimed to have 
been set forth in the answer, but the letters themselves 
were not produced in evidence, as they should have been, 
and the Court, in the absence of the letters, assumed that 
Doggett had been as full and unreserved in his communi- 
tions with his brother-in-law as he had been to the witness- 
es, who were strangers, and especially as Mr. Barrow had, 
during the correspondence, required full and particular in- 
formation as to his correspondent’s pecuniary condition, 
and what he expected and hoped for. See 5 Florida R., 
92, 23. 

As to the fourth ground taken, that is fully and flatly 
contradicted by the evidence in the record. There is no 
evidence that the property sold and conveyed was rated 
at an under value, and the proof is full that the considera- 
tion agreed upon was fully paid. That the money paid 
did not reach the hands of Lott’s creditors, in discharge of 
their respective claims, but was in fact lost at the gaming 
table, was. no fault of Mrs. Thomas, and the consequence 
thereof, or the punishment therefor, should not be visited 
or inflicted upon her or her divisees and legatees, the chil- 
dren of Luke Lott. . 

It is next assumed that the transaction is fraudulent be- 
cause possession did not accompany and follow the deed, 
but remained unchanged in Luke Lott. Is this true in 
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point of fact? The answer of Lott is in strict response to 
the bill in this particular, and not only stands uncontra- 
dicted, but is supported by the testimony of the other wit- 
nesses, John F’. O. Thomas, Mrs. Hudson and Mrs. Carra- 
way. He avers a delivery of possession by himself, and 
an acceptance by Mrs. Thomas, immediately upon the sale 
and conveyance, and that Mrs. Thomas removed her other 
personal property to the farm purchased from Lott, and 
continued to occupy and possess it, and all the property 
thereon and attached thereto, exercising full and complete 
dominion over all for herself as owner. 

It is, however, supposed that: the evidence establishes 
a possession by Lott in common with Mrs. Thomas, con- 
tinued from the time of sale ; but I do not concur with the 
the counsel in this view. Lott having sold off all his pro- 
perty, with the design of going to Texas, it was most nat- 
ural and reasonable that he should be the guest of his wife’s 
mother until his affairs were so arranged as to enable him 
fo execute his intention. The testimony negatives posi- 
tively any control over or interference with the property 
by him until his term of service commenced as her over- 
seer, and then also the evidence is clear that he never ex- 
ceeded the usual control of an overseer, but always pre- 
served that character, conforming to the directions and or- 
ders of Mrs. Thomas. 

When this term of service commenced as overseer, | 
have before remarked, does not appear; butit was to com- 
mence, according to the agreement for the sale of the pre- 

_emption claims, so soon as it was ascertained that the con- 
tingency happened ofa failure to effect entries of said 
claims in the land office, or of some of them. From the 
very nature of the case, some time must necessarily elapse 
before this could be ascertained, whether he should either 
serve as overseer, or provide her one, if he did not wish to 
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be detained i in » the: prosecution of his purpose to remove e to 
Texas ; and hence it was to be performed at some futnre 
time. It does not appear at whose instance this stipula- 
tion was inserted in the agreement, but I think the conjec- 
ture suggested at the bar, that it was insisted upon by Mrs. 
Thomas, with a view to retard and put obstacles in the 
way of, if not wholly thwart, Lott’s removal, with his wife 
and children, a very reasonable and probable presumption. 
There was no continuance in possession by Lott in the ca- 
pacity of owner and proprietor, but the change was so 
open and notorious to the neighbors that it seems to have 
been observed by all. There was no agreement that Lott 
was to have any use and benefit from the property as _les- 
see or hirer; no agreement that-he should continue in the 
possession ; no devisum imperium ; no united or common 
possession ; -in fact, no such continuation of possession from 
which a secret trust or reservation in favor of the vendor 
can be inferred. 

In the case of Gibson vs. Love, decided in this Court, (4 
Florida R., 217,) cited at the bar, a slave had been sold in 
discharge of & precedent debt due from the vendor to the 
vendee, but it was stipulated and agreed that the slave 
should continue in the possession of the vendor, as_ before 
the sale, and for tiis ease and convenience, he promising to 
pay the vendee a hire equal to the legal rate of interest om 
the price agreed upon. The Court properly held that the 
continuation of possession by the vendor was not sufficient: 
ly explained by the evidence to repel the inference of fraud 
which, in contemplation of law, was deducible therefrom ; 
that the appropriate evidence to rebut the presumption, is 
an explantion of the intention, to show either that it is con- 
sistent with the deed, or is unavoidable, &c. The want of 
analogy between.the case cited and the case at bar, is ob- 
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vious. Here there is no retention of possession by the ven- 
dor, either alone or jointly with his vendee. 

With respect to the allegation in the appellant’s bill of 
complaint, of the pecuniary inability of Mrs. Thomas to 
make the purchase of Lott, it will be sufficient to say that 
the effort to sustain it by proof was very feeble. One wit- 
ness only was examined upon the point, and his statement 
is very vague and indefinite. He says she was not weal- 
thy, but was in comfortable circumstances. The sequel, 
however, sustains her ability. It is proved that she paid 
for the property in fall, and this is amply sufficient to neg- 
tive the allegation of the bill. 

Upon the whole case, I am perfectly satisfied that the 
‘appellants, who were complainants in the Court below, 
have utterly failed to make out a case for relief, and that 
the Court below committed no error in the rendition of the 
decree dismissing the bill of complaint. 


SEMMES, J., in assenting tothe judgment of the Court, 
was understood to adopt the reasons contained in the 
Opinion delivered by Justice Thompson. 


Per totam curiam. Judgment affirmed with costs. 








Tuomas JorpDAN, APPELLANT, vs. Henry C. Perry, Ropr- 
ERT A. WakE, ET AL., APPELLEES. 


4. Where a judgment upon a verdict was defectively entered, and the Court after- 
wards, on motion, ordered a new judgment to be entered nune pro tune, 
such latter entry, as between the parties to the record, relates back to the 
date of the first entry, and is to be regarded and treated to all intents as 
‘entered at that time; and it will rectify and cure any variance between 
‘he original entry of the judgment and the execution issued thereon, 

















TERM AT MARIANNA, 1853. 327 





~ Jordan vs, Petty et al—Opinion of Court. 








2. When a fieri facias, or other execution, is taken out on a judgment, *vithin 
the time limited by law, and which is not executed, the plaintiff may sue, 
out a new writ of execution at any time afterwards without a scire facias ; 
provided the first writ be returned and filed. 


On appeal from an order quashing an execution issued 
in favor of the Appellant against the respondents, and 
which had been levied on the goods of respondent, Robert 
A. Ware. The facts are set forth in the opinion of the 
Court, to which reference is made. 


Davis for Appellant. 


Hawkins for Appellee. 
THOMPSON, J.: 


The facts of this case appear to be as follows : 

In 1840, a suit was instituted by attachment in the Su- 
perior Court of the Apalachicola District of the Territory 
of Florida, for Franklin County, in favor of Thomas Jor- 
dan, against Henry C. Petty, Augustus P, Clayton, Will- 
iam Bilbro, John Bilbro, and the respondent, Robert A. 
Ware, as the owners of the steamer Alabama, upon a de- 
mand for services ; which attachment was levied upon the 
steamboat in April, 1841. The record states that the de- 
fendants appeared by Semmes, Campbell and Stone, their 
attornies, and pleaded the general issue, and a trial, ver- 
dict and judgment were had, but the latter did not specify 
the names of the defendants, simply stating “ Henry C. 
Petty, &c.” On the 3d May, 1841, a fiert facias issued 
on this judgment against all the defendants named in the 
writ and declaration, under which a part of the sum recov- 
ered was levied, by a sale of the property attached, and 
was returned nwlla bona as to the residue. 

No further action appears to have been had until 1849, 
when an alias writ of Mert facias was sued out of the 
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Clerk’s office of the Circuit Court for the Western Circuit, 
sitting in Franklin County, likewise against all the defen- 
dants named in the declaration, which writ being levied on 
the goods of R. A. Ware, was, at the April term, 1849, of 
the said Circuit Court, quashed on his motion, because of 
the defect in the judgment entered in April, 1841, only one 
of the defendants being named therein. At thesame April 
term, 1849, and after the order was entered quashing the 
execution, the plaintiff, Jordan, moved the Court for leave 
to enter up judgment on the verdict rendered in the cause 
at the April term, 1841, of the Superior Court, “a suffi- 
cient judgment having been omitted to have been entered 
at the time ;” upon which motion, after argument of coun- 
sel for both parties, as the record states, it was ordered 
that said motion be granted, and that judgment should 
be then entered up as of the April term, 1841, which was 
done accordingly. 

On the 23d of February, 1850, the plaintiff sued out an- 
other writ of fiert facias on the judgment entered up nunc 
pro tune, at the April term, 1849, which was levied on the 
9th of February, 1852, upon the goods of the defendant, 
Ware. On the 10th of February, on a suggestion of ille- 
gality or irregularity in the issue of the execution, the 
same was, by order of the Judge of the Western Circuit, 
superseded until the ensuing term of the Court, and the 
goods levied upon surrendered to the defendant, Ware, on 
stipulation, with security, to. abide the judgment of the 
Court. And at the April term, 1853, the afiidavit of ille- 
gality was sustained on the ground of irregularity, the ex- 
ecution having issued without a previous scive facias, sued 
out, and fiat thereon, and the writ was quashed. 

The error assigned here is on the order last mentioned of 
April term, 1853, and the case rests upon the effect to be 
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given to the entry of judgment, nwne pro tune, at the April 
term, 1849. 

The error in entering the judgment of the Court at April 
term, 1841, it is contended, is a misprison of the Clerk of 
the Court, and our practice may, possibly, be so consider- 
ed, although the plaintiff, or his attorney, is not entirely 
blameless, it being his duty to attend to the entries made 
by the Clerk in his case at the time of making the entry, 
and if he is not satisfied with it, should bring the matter to 
the attention of the Court. But this is a matter properly 
for the consideration of the Court on a motion to enter 
judgment nune pro tune. Here it has been entered, and 
the propriety of the order directing it, is not before us for 
review. 

The granting of such leave is, in all cases, a matter rest- 
ing in the sound discretion of the Court. Mr. Tidd, speak- 
ing of such applications to enter judgment nune pro tunc, 
against executors and administrators, says that in granting 
this indulgence, the Courts will take care that it shall not 
operate to the prejudice of the defendant, by imposing 
terms upon the plaintiff, as that he shall undertake’not to 
disturb intermediate payments made by the defendant, or 
impeach judgments obtained in the interval. 2 Tidd Pr., 
933, citing 6 Term Rep. 11, and Lloyd vs. Howell, Admr., | 
H. 37, Geo. III, R. B., 4 Taunt. R., 702, 1 Young & Jer. 
R. 368. And he also says, that if the defendant dies in 
vacation, judgment may be entered after his death, as of 
the preceding term, when he was living, and it will be a 
good judgment at common law, as of that term. 2 Tidd 
Pr., 939. There can be no doubt but that the effect of the 
judgment entry actually made at the April term, 1849, 
nune pro tune, is to make the judgment relate back to the 
April term, 1841, and is to be regarded as a judgment of 
that term. Ifthis were not so, and the time of the actual 
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entry could be enquired into, the caution which, Mr. Tid 
says, the Courts always observe, would be a mere idle cer- 
emony, wholly useless and unnecessary. So also the entry 
of judgment against one who dies in vacation, as of a pre- 
ceding term when he was alive, would be of little avail to 
the plaintiff, if the date of actual entry could be enquired 
into upon a writ of error, coram vobis. The judgment must 
be regarded, certainly for all purposes of the present case, 
as of the term of April, 1841. It is now contended that, 
considering this as the date of the judgment, no legal, reg- 
ular or valid execution issued thereon within three years 
after the rendition of the judgment; that the plaintiff 
should have sued out a scire facias quare executionem non, 
to obtain his writ of fiert facias ; and having sued out the 
writ on the 23d of February, 1850, without such revival, it 
was irregular and properly quashed. 

At common law if, in a personal action, the plaintiff suf- 
fered his judgment to lie for a year and a day without suing 
out an execution, he could not do so afterwards, but was 
put to his action of debt upon the judgment. This incon- 
venience was remedied by the Statute Westm. 2, (13 Ed. 
I,) c. 45, which gave the plaintiff a scire facias in such 
case, to revive the judgment, and obtain execution thereon. 

Our statute has extended this time to three years. The 
general rule here, therefore, is that if the plaintiff does not 
sue out his execution within the time of three years after 
the rendition of his judgment, he must, in order to obtain 
the fruits thereof, adopt either his common law remedy, of 
an action upon the judgment, or a scive facias under the 
statute, 

This general rule, however, is to be understood with 
some exceptions, among which is this: When a jiert facias 
or other writ of execution is taken out, within the time lim- 
ited, and not executed, a new writ of execution may be 
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sued out at any time afterwards, without a scjre facias, 
provided the first writ be returned and filed. 2 Tidd Pr., 
1104, citing 2 Wils. R., 82; Barnes Notes 213, 8. C. Is 
not this case within the exception? An execution was 
sued out on the 3d day of May, 1841, within the regular 
time after judgment, which has not been executed, and 
which has been returned and filed in the office. It is said 
the writ is irregular, because it is upon a judgment against 
several persons jointly, and the judgment of 1841, when it 
was issued, was against Henry C. Petty only. But the 
answer to this is obvious. The judgment entered in 1849 
corrected the error, and as it was entered nune pro tune, 
it related back, and by intendment of law, is a judgment 
of 1841, and the execution issued on the 3d of May, 1841, 
is in comformity with it in all respects, as it now stands 
upon the roll. The whole error has been in not taking a 
correct view of the order of April, 1849, correcting the en- 
try of the judgment. As between the parties to the record, 
it must be regarded consistently, either as of the date 1841 
or 1849. It cannot partake of both dates. If of the date of 
April, 1841, then the case comes within the exception before 
laid down, and the writ issued in 1850 was a regular and 
valid execution. IPfof the date 1849, then the writ was is- 
sued within thelimitation fixed by our statute of three years, 
and is, of course regular; so that gua cungue via data, it 
is a good and valid writ, and should have been supported. 
' It was urged upon the argument, by the counsel for re- 
spondent that the judgment entered in this case was void- 
able for error in fact; that the attorneys who appeared and 
pleaded for the defendants therein, were not authorized by 
the defendant, Ware, to make such appearance and file 
such plea, and that all Courts may collaterally pass upon 
the question whether this position be correct or not, as ap- 
plicable to Courts of original jurisdiction. We are perfect 
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ly clear that this Court, as one of appellate jurisdiction, 
cannot thus pass upon the question. Ifthe point was 
made and adjudicated in this case in the Court below, which 
does not, however, appear, the decision must have been 
against the respondent, as the order of April term, 1853, 
which is the order appealed from, only avoids the execution, 
and the omission by the respondent to enter an appeal, would 
amount to a waiver and acquiescence. But the point does 
not appear to have been adjudicated in the Court below. 
We can take notice in this Court of an error of law appear- 
ing on the face of the record, but we cannot do so of an er- 
ror of fact, unless itis a matter on which an appeal or writ 
of error is based, and regularly assigned for error in this 
Court. If there is such errer of fact existing in the case, 
it must be brought to the notice of the Circuit Court, by 
writ of error coram vobis, or other appropriate remedy. 

For the foregoing reasons, we are of opinion that there is 
error in the order of the Court of April, 1853, which is ap- 
pealed from, and the same should be reversed and set 
aside, with costs. 

Per totam curiam. Order reversed and set aside. 








James Grirrrx, SHERIFF, AND EX-OFFICIO ADMINISTRATOR OF 
THE Estate or Srwatt, ArPeLiant, vs. Tuomas Orman, 
APPELLEE. 


1. The 3 § of the 5th article of the Constitution, giving power to the Judges of 
the Cireuit Court, or a majority of them, to preside in the Supreme Court, 
and hold the sessions thereof, was temporary and special, and does not apply 
to the Court as it is at present constituted, so far as to authorize a majority 
of the Justices to hold a term. 


3. The 5th section of the act of January 11, 1851, by necessary implication, re 
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quires the action of three Judges in every case, who must all hear the : argu- 
ment, and confer together upon the judgment, although two being a majority, 
may pronounce the judgment of the Court. 





On motion, raising the question whether or not two 
Justices of the Supreme Court constitute a quorum for the 
purpose of hearing and deciding causes. 


Balizell for the motion. 


Bush and Campbell contra. 
THOMPSON, J 


The motion made in this case raises the question wheth- 
er two Justices of this Court do or do not constitute a quo- 
rum for the purpose of hearing and deciding causes pending 
therein; and as it is desirable that the opinion of all the 
Justices should be had upon this point, as a question of 
general importance, 1 have consented to hear the argu- 
ment and express my opinion thereon, although I am dis- 
qualified, by reason of having been of counsel for one of 
the parties in the Court below, from taking any part in the 
adjudication of the merits of the controversy. 

it is not controverted that, though there be no express 
words in the act of January 11, 1851, entitled * An Act to 
organize the Supreme Court of the State of Florida,” 
(Pamp. Laws 5th Session, 1850-51, pp. 121, 122,) which 
requires the action of three Judges upon every case tried be- 
fore it, yet that such joint action is rendered absolutely ne- 
cessary by implication from the terms ofthe 5th section. 
That section provides “ that whenever, from any cause, any 
‘one or two Justices of the Supreme Court are disqualified 
“or disabled from hearing and determining any cause 
“brought before them, it shall be the duty of the Justices of 
** the said Court to notify the same to any one or two Judges 
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“ofthe Circuit Court, as the case may be, and the time 
“and place when such causes shall be set for hearing; and 
“it is hereby made the duty of such Circuit Judge or 
“ Judges, upon receiving such notice, to attend at the time 
“and place designated, and he or they shall be and are 
“hereby invested with full authority, in conjunction with 
“the remaining Justice or Justices of the Supreme Court, 
“‘to hear and determine the causes of which they were no- 
*‘ tified as aforesaid.” 

Nothing can be plainer than this language. If one Jus- 
tice is disqualified, one Circuit Judge is to be notified, and 
so, if twoJ ustices are disqualified, then the attendance of two 
of the Circuit Judges is to be called for, and the Court, thus 
constituted, is to act, in the one case with two Justices, and 
in the other, with the remaining Justice of the Supreme 
Court. In all cases one Justice of the Supreme Court 
must be upon the Bench, for there is no provision for the 
case where all the Justices of this Court are disqualified. 

It being clear that the act of the General Assembly con- 
templates the action of three Judges to constitute a Court 
for the trial of every cause, if follows that the three Judges 
must all be present when the act is done, though it is not 
necessary that they should all concur in the judgment to 
be pronounced. See 2 East. R., 244; 8 East. R., 319, 
327, n. (a); 6 John. R., 41. 

But Wis argued that this requisition, or provision of the 
act before referred to, is inconsistent with the 3d section of 
the 5th Article of the Constitution, which, it is supposed, 
confers all the powers of the Court upon a majority of the 
Judges. I have examined the section, and given to the ar- 
gument based thereon, the most attentive consideration, 
and I am satisfied that the interpretation contended for 
cannot be sustained. The section in question is clearly 
temporary in its character. It provides that for five years 
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from the election of the Circuit Court Judges under its an- 
thority, and thereafter, until the General Assembly shall 
otherwise provide, the powers of the Supreme Court shall 
be vested in and its duties be performed by the Judges of 
the Circuit Courts, and directs that they, or a majority of 
them, should hold sessions of the Supreme Court at such 
times as should be directed by law. It seems to me that 
it is utterly impossible to render this more plain and intel- 
ligible by argument or illustration. The whole section ap- 
plies to a provisional organization of the Court, and the 
power to discharge the duties appertaining to the office of 
Justices, was delegated to the Circuit Judges, or a majori- 
ty of them, expressly by the title of their offices, and has 
no reference to the permanent organization which, it was 
contemplated, would be made at a future period. There 
was, also, a substantial reason why a majority of the Cir- 
cuit Judges should be so authorized. The province of the 
Supreme Court is to correct the errors of the Circuit 
Courts, sitting as Courts of original jurisdiction in the sev- 
eral Circuits ; and if the authority had been given to the 
Judges of the Circuit Courts simply, and not to a majority 
of them, the whole number, by the rules of the common 
law, would be compelled to act jointly in the execution of 
the power, altliough a majority would govern as to their 
judgments ; and thus the provision would have been brought 
in direct conflict with the 18th section of the same act, 
which directs that “‘ no Justice of the Supreme Céurt shall 
sit as Judge, or take part in the Appellate Court, on the 
* trial or hearing of any cause which shall have been de- 
** cided by him in the Court below.” The design of the Con- 
vention, in the provisional constitution of the Court, would 
have been utterly defeated, but for the clause vesting the 
power in a majority of the ,Cirenit Court Judges; there 
would have been a Supreme Court, but it could not pro- 
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ceed in any case, for each one, by the 18th section, was 
disqualified to sit upon and determine the cause he had 
decided asa Circuit Court Judge, and if he retired, the 
residue were powerless to act, because the authority was 
jointly to the whole number. But it is sufficient to say 
that the 3d section can have no reference to the Court as it 
is at present organized, by the acts of January 11th and 
January 23d, 1851. The present organization is under the 
authority of the Ist and 2d sections of ‘the 5th Article of 
the Constitution, which merely creates the Court, with the 
outlines of its jurisdiction, leaving to the General Assem- 
bly the power and duty of regulating such jurisdiction, 
within the limits of the Constitution, and leaving also to 
that department the power of fixing the number of the 
Judges. The act of 1851, before referred to, does not, as 
before remarked, declare that any number less than the 
whole number of the Justices shall form a quorum, but 
seems to contemplate a joint action, and such has been the 
interpretation hitherto put upon it, and acquiesced in un- 
til the present time. 

No reference was made upon the argument to the act of 
July 25, 1845, in relation to the Supreme Court, (Thomp. 
Dig. 51, art. 12,) the 8th section of which provides that 
three Justices shall be a quorum to transact the business 
of the Court, and if three do not attend on the first day of 
the term, the Sheriff shall adjourn the Court, from day to 
day, for a week, and then if three do not attend, to adjourn 
it for the term. Some portions of the act of 1845 is un- 
doubtedly repealed by the provisions of the acts of 1851, 
but this section has been considered as untouched by the 
later statutes, and has been repeatedly acted upon since, 
as will be seen from the records of this Court at Tallahas- 
see, Jacksonville, Tampa and at this place. At each 
point, owing to various unavoidable accidents, the Justices 
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of this Court have been prevented from assembling on the 
day appointed. by law for the opening of the term; and 
but for this section of the act of 1845 the terms would have 
been lost, and much delay and inconvenience would have 
resulted, in ordering extra or special terms. 

In my opinion, there is but one course to pursue, and 
that is the one provided for by the act of 1851. The Jus- 
tices of this Court must notify the fact of the disqualifica- 
tion of one of their number to one of the Circuit’ Court 
Judges, and to inform him of the time and place appoint- 
ed for the hearing of the cause, and that the case be con- 
tinued until that time. 


‘ 


WRIGHT, C. J., and SEMMES, J., concurred in the 
views, and adopted the conclusions announced by Justice 
Thompson. ‘ 





JosErH Forsyru anp Ezexre, Srupson, APPELLANT'S, Vs. 
GrorcE Perry, APPELLEE. 


1. In all relations and in all matters, except as to crimes, a slave is regarded by 
our law as property ; and therefore the rule that the principal is not liable 
to one agent, or employee, for damages occasioned by the negligence or mis- 

: conduct of another agent or employee, is not applicable to slaves. 

2. The contract of hiring of a slave, between the owner and the hirer, consti- 
tutes a bailment of the slave, and the hirer is bound to take ordinary care 
of him. 


Appeal from a judgment of the Circuit Court for Santa 
Rosa County. 
This was an action of trespass on the case, instituted by 
the Appellee, to recover the value of a negro slave, who 
$2 
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was drowned in the attempt te execute an order of the 
Mate of a Steamboat belonging to Appellants. The negro 
slave was hired fo the Appellants, to be employed as a 
hand on board their Steamboat, and whilst in their employ 
the order was given which resulted in the loss of the slave 


to the Appellee. 





Campbell for Appellants : 


Both the mate and the negro being in the employ of the 
Appellants, and engaged in the same business, and the 
loss of the negro having been caused by the misconduct of 
the mate alone, the action cannot be maintained. Story 
on Agency, 564, 565, 566, 567, 568; Priestly vs. Fowler, 
3 Mees. & Welsb. 1; Farwéll vs. Boston & Worcester R. 
R. Co., 4 Met., 49. 

The law is that the master is liable to third persons for 
the misfeasances, negligences and omissions of duty of his 
servants and agents. Story on Agency, 564. But accord- 
ing to the above authorities, where one servant is injured 
by another engaged in the same service, and whilst trans- 
acting the business of the common master, the servant, so 
injured, is not such third person as to bring the master 
within the rule. The servant’s remedy in such a case is 
against the wrongdoer himself. 

With regard to injuries to third persons, the responsibil- 
ity of the master springs from the duty he owes to society 
so to conduct his business that third persons shall not be 
injured thereby. But there is no obligation on the part of 
the master that the agent or servant shall suffer no injury 
from the negligence of others employed in the same ser- 
vice. The relation of the parties is created by contract, 
with a full knowledge of the risks and responsibilities of 
the business ; and it is to be presumed that those risks and 
responsibilities are provided against by the contract. 
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The law of Master and Servant applies to this case, and 
not that relating to the hiring of chattels. Story on Bail- 
ment, 571, °72; Boyce vs. Anderson, 2 Peters’ R., 150. 

As between a master and his slave, the latter is proper- 
ty, and nothing but property ; but he may, as to third per- 
sons, occupy the same relation as a freeman. There is no 
difference between the relation which a slave, employed as 
a mariner, holds to the owners and officers of a ship, and 
that existing between the latter and a freeman before the 
mast. In the case of Booth et al. vs. Schooner L’Esparan- 
za, Bee. Rep., 92, it was held that a master could sue’in 
the District Court of the U.S. for the wages of his slave 
as a mariner. 

The true test of the responsibility of the Appellants is, 
whether the owners of a vessel are responsible for injuries 
received by a sailor, in consequence of the negligence or 
misconduct of the mate. To apply any other would be to 
throw greater safeguards around the person of a slave than 
a freeman, and to permit the master to enjoy the profits 
of an avocation, and yet relieve him from an important 
risk incident to it—the danger to his property from the 
misconduct of subordinates. 


TTawkins for Appellee : 


First. Forsyth and Simpson are liable by force of the 
general rule, that the principal is liable czv7/ter, in all cases, 
for the negligence, misfeasance, malfeasance or omissions 
of duty on the part of his agent, in the course of his employ- 
ment, although the principal did not know of, or authorize 
or participate in the act, &e. 

The principle of respondeat superior is founded on pub- 
lic policy, justice and convenience. See Story on Agency, 


oo4, 555, 8 452. 
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2. Perry, as to Forsyth and Simpson, must be consider- 
ed asa third person: he did not hire himself—he hired 
his property. 

Negro slaves are regarded as property in all civil suits ; 
as persons, only when held amenable for crimes. 58. & 
M., 609; 6 How. Miss. R., 35. 

3. Being property, reasonable care should have been 
had of the slave hired. See Boyce vs. Anderson, 2 Pet. 
U.S. R., 150; 4 Porter, 434. 

The exception to the general rule, viz: where different 
agents are employed in the same business of a common 
employer, in case one agent receives an injury from a ¢o- 
agent, ke must seek his redress against that co-agent and not 
against the principal or common employer, has no appli- 
tion here. Story on Agency, 564. 

First. Because, as before stated, the hiring of the slave 
was a bailment, the “ locatio conductio rei,” with au its 
incidents, attributes and responsibilities. 

Second. Because the negro was under the direction and 
control of the captain of the boat, an employee, and the 
agent of Forsyth and Simpson. (See Ohio case, where the 
co-agent was free and not a slave ;—this, therefore, is an « 
Jortiori case.—Newspaper.) 

Third. The exception to the rule applies to persons and 
not to property. 

The negro slave cannot hire himself—possesses no free- 
will, option or discretion as to his employment ;—he can- 
not, if he- would, leave the service of his employer in case 
of harsh treatment. He cannot be a spy or check upon 
the other employees, give notice of their dereliction from 
duty, or correct it in any way. 

A slave cannot be an agent. The exception contem- 
plates free white agents, ex-necessitate ret. Interest of the 
owner, and humanity to the slave, forbid the application 














TERM AT MARIANNA, 1853. 341 





Forsyth & Simpson vs. Perry.—Opiuvion of Court. 


of the rule as contended for. See Scudder vs. Wood- 
bridge. 1 Georgia Rep., 195. 


SEMMES, J., delivered the opinion of the Court : 


This was an action of trespass on the case, brought by 
the respondent against the appellants, as owners of the 
Steamboat “General Hamer,” to recover the value of a 
negro slave, the property of respondent, and who was hi- 
red on board said boat, and alleged to have been lost 
through the carelessness and misconduct of the mate. The 
slave was ordered to jump on board said steamer from a 
flat-boat laying along-side. In the attempt to do so, he 
struck the guards of the steamer, fell into the water and 
was drowned. 

On the trial of the cause, upon the plea of the general is- 
sue, the Court below instructed the jury—/irst, That a 
principal is liable civilly for any act of his agent, when 
there was negligence, if done within the scope of his au- 
thority ; and, Secondly, That if the jury weresatisfied that 
the mate was in the employ of the defendants, and he gave 
an order to the slave which no ordinarily prudent man 
would have given, and that in consequence of this order 
the negro was.lost, they should find for the plaintiff; but 
if, on the contrary, they were satisfied that the order was 
not an unusual one, under the circumstances, and that there 
was not gross negligence in giving the order, they should 
find for the defendants. 

The jury returned a verdict for the respondent, and 
thereby established the fact of gross negligence on the part 
of the mate in giving the order which resulted in the death 
of the slave. 

Appellants’ counsel, in excepting to the charge of the 
Court, contends, that the right of action was against the 
mate, and not the owners of the boat; that by reason of 
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the mate and the slave being at the time in the employ of 
the Appellants, and engaged in the same business, and the 
loss of the slave having been caused by the misconduct of 
the mate alone, this action cannot be maintained. 

The rule of law cannot be questioned, that civiliter, the 
principal is liable to third persons for the misfeasances, 
negligences and torts of his agent, in the course of his em- 
ployment, though he did not authorize, justify or partici- 
pate in the act, or misconduct of the agent. In all such 
cases, says Judge Story, the rule applies, respondeat supe- 
rior, and it is founded on public policy and convenience. 
Story on Agency, § 452. The justice and propriety of 
maintaining this responsibility on the part of the princi- | 
pal, results from the implied guaranty on his part, not only 
as to the qualifications of the agent, but that within the 
scope of his agency he will act with fidelity and a due re- 
gard to the rights of others. The force and application of 
this principle is sought to be evaded in argument, by in- 
sisting that the owner of the slave is not to be considered 
in the light of a third person, entitled to compensation for 
his loss against the Appellants; and the exception to the 
rule is relied on, as supporting this view of the relative 
rights and liabilities of the parties to this suit. The ex- 
ception is, that when different agents are employed in the 
same business, the principal is not liable for any injury 
done to one agent by another agent, while engaged in the 
same common employment, and the reason assigned is, that 
the mere relation of principal and agent creates no con- 
tract, and therefore no duty on the principal that the ser- 
vant or agent shall suffer no injury from the negligence of 
others employed by him in the same business, and that in 
such cases the servant or agent takes upon himself the haz- 
ard of every such injury, and his remedy, therefore, lies 
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solely against the immediate wrong-doer. Story on Agen- 
cy, § 453. 

The principle here asserted is doubtless as true as the 
rule itself. But while the facts of this case bring it within 
the rule, they necessarily exclude it from the exception. 
The effect of the argument, as will be seen, is to destroy 
the identity of the slave, and substitute the owner in his 
place. But the owner does not hire himself. He is not 
in the employ of the party, and in no light can he be re- 
garded as his agent. ‘The sole relation he occupies to the 
common employer is, as bailor of the property, and his 
right of action for any wrong done the slave, either against 
the immediate wrong-doer or his principal, grows out of 
the fact that the slave is property and he the owner. The 
words Servant and Agent, used in the exception to the 
rule, and in the authorities relied on, are relative terms, 
and must, in the very nature of things, have no reference 
to free white persons ; for it cannot be seriously contend- 
ed that a slave is to be considered, in any legal sense, the 
agent of his employer. In a limited sense, it is true, he is 
a servant, but he certainly does not occupy the higher rela- 
tion of agent. The doctrine of agency is founded upon re- 
ciprocal rights and duties. The slave has none of these. 
The fact of his being a slave, places him beyond the oper- 
tion of this law. The very position he occupies, and is re- 
cognized by the law, renders it impossible to embrace him 
within that class of persons referred to. Unlike white per- 
sons, the slave does not, upon entering into the service of 
another, voluntarily incur the risks and dangers incident 
to such service. He has no power to guard against them 
by refusing to incur the peril, or by leaving the service of 
his employer. Ie is but a passive instrument in the hands 
of those under whose control he is placed. 

The exception to the rule applies to persons necessarily 
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—those who are competent to contract, and w who, while 
they are responsible for the consequences of their own mis- 
conduct, have the same rights and remedies as their co-a- 
gents. Why comprehend slaves, when it is manifest they 
have none of those rights or remedies against others, and 
are not liable in a civil suit for their own acts and miscon- 
duct? In all relations, and in all matters, except as to 
crimes, the slave is regarded by our law as property ; and 
being so considered, the case before us is governed by the 
law of bailments. The contract of hire in this case, con- 
stituting a bailment of the property, and it being recipro- 
cally beneficial to both parties, something more than mere 
good faith, on the part of the bailee, is requisite. The 
owners of the boat were bound to take ordinary care of the 
slave, and failing to do so, through their agent, they are 
responsible for the consequences. 

The fact of the slave being a human being, while it does 
not impair the rights of the owner, would rather increase 
than diminish the liability of the employer. 

In the case of Boyce vs. Anderson, 2 Peters’ R., 156, 
Chief Justice Marshall, in delivering the opinion of the 
Court, says, “‘ Supposing the strict rule introduced for gen- 

eral commercial objects does not apply to the conveyance 
* of slaves, the ancient rule, ‘ that the carrier is liable only 
‘¢ *for ordinary neglect,’ still applies to them.” In this 
case, the jury have found gross negligence, on the part of 
the mate, in his conduct to the slave, which would render 
the employers liable in any event. 

Apart from the views we have presented, considerations 
of public policy, the interest of the master, and humanity 
to the slave, require that he should be excluded from the 
exception to the rule, and that he should be shielded from 
the unrestricted control and oppression of irresponsible 


subordinates. The liability of the emplover, efed/éfer, tor 
‘ 
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the misconduct of his subordinates, will naturally add to 

the personal security and protection of the slave. Public 

policy emphatically demands, that the owners of boats, 

railroads, and other public conveyances, should employ 

eareful and capable agents in their respective business. 
Let the judgment of the Court below be affirmed. 





Joun T. Myrick, Arretiant, vs. Bensamry D. Bartis, 
APPELLEE. 


The act of March 15, 1844, changing the rate of interest, does not affect a con- 
tract made before, but which became due and payable after it was passed. 
The rate of interest on every contract is to be regulated by the law as it ex- 
isted at the time such contract was made. 


Appeal from Jackson Circuit Court. 

This was an action of assumpsit, instituted by Battle 
against Myrick, on a promissory note dated 14th March, 
1844, and payable one day after date. On the day follow- 
ing, to-wit; on the 15th March, 1844, by act of the Legis- 
lature, the rate of interest was reduced from eight to six 
per cent. The Court below ruled that interest on the note 
should be calculated at the rate of eight per cent., from 
which the defendant appealed. 


Bush for Appellant : 


The only error alleged in this case is, that interest should 
have been calculated at six per cent. instead of eight. The 
suit was on a note dated 14th March, 1844, and due at one 
day after date. It contained no agreement as to the rate of 
interest. The last law on the subject was approved 15th 

£53 
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March, 1844. I can find no authorities directly in point, 
but think there is an analogy between the present and the 
cases which decide that the rate of interest is governed by 
the law of the country where the note is to be paid. Sto- 
ry’s Conf. Laws, 241, § 291, 292; Scofield vs. Day, 20 J. 
R., 102 ; Cooper vs. Sandford, 4 Yerger, 452; Fanning vs. 
Consequa, 17 J. R., 511; Boyce & Henry vs. Edwards, 4 
Peters, 112, 123. And this notwithstanding that well es- 
tablished principle of the law, “ that all questions affecting 
“the validity of a contract, are to be governed by the law 
“ of the land where the contract is made.” 

The decisions are, that interest follows of course, after 
the debt falls due, as an incident to it. Washington vs. 
Planter’s Bank, 1 How. (Miss.,) 230; McConnell vs. Tho- 
mas, 2 Scam., 313, cited in Supplement 2 U. S. Digest, 
209, 210, Nos. 60, 75. 

Incident means to fall out, to happen, &e. Now, by 
what law is an event to be governed other than that in 
force when the event happens? Webster defines it to be 
“something which happens outside of the main design.” 
It is separate from, and forms no part of the contract. The 
contract is the act of the party: interest, its incident, re- 
sults from the law. They may well be governed by differ- 
ent laws. 

Another analogy. The merchants at the South give 
their notes to those of New York, payable at certain pe- 
riods after date, with the current rate of exchange on New 
York. This exchange is calculated by the rate at the time 
the note falls due. Why should not interest be assessed by 
the same rule ? 

Another analogy. At common law, judgments did not 
bear interest. It exists by statutory provisions. The law 
is changed between the date of the note and the rendition 


of the jndgment, Whieh law goyerns? Certainly the lat 
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ter; and this because it is competent for the Legislature 
to change the rate at any time before it begins to run. 

And again. The measure of damages for tlte violation 
of a contract for delivery of property at a certain future 
time, is the value of the property at the time of the breach, 
with interest from that time. This is a contract for the 
payment of money : there is no difference in principle. 

It sometimes happens that between the date and matu- 
rity of a note, a change takes place in the value of the coin 
or currency in which it is payable, even in the same coun- 
try. It will be discharged by due payment in any Coin 
which, by law, is made of equivalent value at the time of 
payment. Sedgwick on Damages, 237; Story on Prom. 
Notes, 511, § 399. 

In the cases quoted and the one now before the Court, 
the action of the Legislature was between the date of the 
note and its maturity. If legitimate in those cases, it must 
certainly be so in this. 

As to the time when this note fell due, adding the days 
of grace, it became due on the 18th, or three days after the 
law was passed. 

All notes payable at a certain time after date, are, by the 
law, entitled to grace. Story on Prom. Notes, 272, § 224 
The prospective words in the statute apply only to con- 
ventional rules agreed on by the parties. 

As to the Constitutional question, the only answer is, 
that interest is an incident to a contract, but forms no part 
of it; that the act left the contract entire in all its parts, 
untouched and unimpaired; that it only operated upon 
“something outside of the main design.” 


llawkins for Appellee : 


The Court below was correct in its decision 
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1. To rule otherwise, would impair the obligations of a 
contract.. Constitution of State, Bill of Rights, § 19. 

A contract is a compact between twe or more persons, 
executed or executory, express orimplied. Nodistinction 
as to these, and all embraced in the Bill of Rights. See 3 
Story on Con., § 1371. 

What is deemed impairing the obligation of contracts ¢ 
See ¢b., § 1379, p. 250. 

The note in this case was made in reference to the Jaws 
existing at the time of its creation. See Duval, 78. Rate 
was eight per cent. if not expressed on the face of the note. 

The law gives interest as matter of right in all cases of 
commercial paper, and is implied, though contract silent. 
Chitty on Contracts, 645, 646; Woodward vs. Curtis, 7 
Wend., 112; Boddam vs. Riley, 2 B. C. C., 3. 

There being a right, it became a vested right, and ac- 
crued immediately on the breach of the contract, and no 
after legislation can impair it. Story, $1379. To apply 
the law of 1844, (siz per cent. act,) would give it a retro- 
spective operation, changing and affecting vested rights : 
void. 1 Kent, 4565 2 Pet., 656. | 

2. The laws regulating interest operate on the contract, 
and do not affect the remedy. Declaratory Statutes. If 
remedial, they cannot operate retrospectively, if they im- 
paircontracts. 3 Story Con., § 1379. 

3. The interest is an entirety. Anomaly to calculate 
under both statutes. I cite—2 U. 8. Digest, 616, § 16; 
Smedes’ Dig., 291, §3; Lee vs. Davis, 1 A. K. Marsh., 
897. 


SEMMES, J.: 








The only question presented by the record in this case 
is, the rate of interest which should be allowed on the note 
sued on, 
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The note of the Appellant is dated the 14th of March, 
1844, and payable one day after date. At the date of the 
note, our statute provided that where no rate of interest 
was expressed in the contract, no higher rate than eight 
per cent. should be charged. Duval, 78,$1. Ontheday 
after the execution of the note, this statute was altered, re- 
ducing the rate of interest to six per cent. per annum. 
Thomp. Dig., 234. 

It is contended, that inasmuch as the law was amended 
before the maturity of the note, and, of course, before in- 
terest had commenced running, the judgment of the. Court 
below, allowing eight per cent. interest, was erroneous. 
We do not think so. -Upon both principle and authority, 
the respondent was entitled, as of right, to recover eight 
per cent. interest. All contracts for the payment of mo- 
ney bear interest after maturity, though silent on the sub- 
ject, unless there is an express stipulation to the contrary. 
When the contract is silent as to the interest, as in this 
case, the law will imply an understanding, on the part of 
the debtor, to pay the legal rate, and this implied under- 
standing is not only supported by mercantile usage in all 
commercial instruments of a negotiable nature, but be- 
cause interest is considered as a legal incident to every 
debt, certain in amount, and payable at a certain time. 
The rate of interest is to be determined by the law of the 
place where the contract is to be executed, and when, as 
in the contract before us, no place is indicated, it is 
to be presumed where it is made. 1 Am. Lead. Cases, 
519. 

The interest, though an incident to the debt, is impliedly 
a part of the contract, and the contracting parties are to 
be presumed to have had reference to the law as it existed 
at the time the contract was made, and, as a consequence, 
no statute altering the rate of interest can be made to af 
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fect contracts entered into before its passage, otherwise the 
obligation of the contract would be impaired, for the Con- 
stitution, in this respect, recognizes no distinction between 
express and implied contracts. 

No analogy, in our opinion, exists, and therefore no ar- 
gument can be drawn, from the right of the Legislature to 
alter the rate of interest in reference to judgments, after a 
contract is made. A judgment is a part of the remedy, 
and carries such rate of interest as is legal at its date, 
whatever rate was recoverable on the contract. The con- 
tract is merged in the judgment rendered, and the judg- 
ment is controlled by the statute, and not by the contract. 

It has been expressly determined in the case of Lee vs. 
Davis, 1 A. K. Marsh., 397, that the rate of interest on a 
note is to be regulated by the law as it exists at the time 
the contract was made. We see no reason to depart from 
the principle decided in that case. See also Dryan vs. 
Moore, Miner 377. 

Let the judgment be affirmed. 





AvrnonsE Lovnat, ApreLiant, vs. Anicam A. Nourse, 
APPELLEE. 


1. The widow is not entitled to be endowed of real estate purchased by her 1 
ceased husband and his partner, with the partnership funds, for partner- 
ship use and convenience, and held and owned as part of the joint stock or 
property of the partnership, when her claim comes in conilict with that of 
the surviving partner, or a creditor. 

®. Although such estate be conveyed to the partners, so as to vest in them a 
legal estate as tenants in common, yet in the absence of am express agre: 
ment, or of circumstances showing an intent that the estate is tofbe held fox 
the separate use of the partners, it will be considered, in equity, as yestin 
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in the partners in their partnership capacity, subject to an implied trust 
that they shall hold it until the purposes for which it was purchased have 
been accomplished, and that it shall be applied, if necessary, to the payment 
of the partnership debts. 

3. At law, upon the death of the partner, his share or interest in the realty held 
and owned by the firm, is east by descent upon the heir, and he becomes 
tenant incommon with the surviving partner; and so, at law, the widow 
may have dower assigned her in such share or interest ; but both heir and 
widow will take the same estate the ancestor and husband held therein, 
clothed with the same trust in equity, for those who are entitled to the 
beneficial interest, whether surviving partners or creditors. 


Appeal from a decree of the Cireuit Court for Franklin 
County. 

Appellee filed her bill of complaint against the Appel- 
lant and others, and among other things alleges, that her 
late husband, Hiram Nourse, in his life time, together with 
one Hiram W. Brooks, on the sixth day of October, in the 
year eighteen hundred and forty, purchased from the Trus- 
tees of the Apalachicola Land Company, Wharf-lot No. 
23, in the City of Apalachicola, and received from the said 
Trustees a deed in fee simple for the same; that the said 
Hiram Nourse, being so seized in fee of the said premises, 
did, during the coverture of complainant, sell and convey 
his interest in said Wharf-lot to Lawrence O’B, Branch, by 
deed bearing date the ninth of December, 1843; that the 
said Branch, on the seventh of December, 1844, conveyed 
said lot to Lowel Holbrook, and that said Holbrook, on the 
15th of December, 1845, conveyed the same to appellant, 
who holds the same and receives the rents and profits. 

Appellee farther alleges in her bill that she has not in 
any manner renounced or relinquished her dower in and 
to the said lot, and claims one third part of the interest of 
her late husband therein, with alike proportion of the 
rents and profits sinee the day of the deathof her husband, 


1 4 


which ocenred on the twenty-first dav of Aneust, 1859. 
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In his answer, the appellant admits that he is the holder 
in fee of said lot, and that he acquired it in the manner sta- 
ted in the bill. He alsoadmits the marriage of complain- 
ant and the death of Nourse at the time mentioned, but al- 
leges that the said Nourse, during his life time, was en- 
gaged in a general copartnership business, as a mer- 
chant, with Hiram W. Brooks, under the style of Nourse 
& Brooks, and at another time in copartnership with said 
Hiram W. Brooks and John D. Howell, under the name 
and style of Nourse, Brooks & Co.; that the said lot was 
purchased by said Hiram Nourse and Hiram W. Brooks 
with the monies of the partnership, and was by them held 
used and enjoyed as partnership property and for partner- 
ship purposes, as joint tenants, and not tenants in com- 
mon; that they improved said lot by the erection of a 
Wharf, at great expense, which improvement was made 
with the funds ofthe copartnership. He further alleges 
that the said Nourse & Brooks, and the said firm of Nourse, 
Brooks & Co., during the time of their copartnership, re- 
ceived the rents arising from said real estate as partner- 
ship funds and assets, and that the same were carried into 
the amount of the general partnership business, and used 
and employed as part of the means of the same; that said 
Nourse and said Brooks did not in any way receive such 
rents, or use or employ the same, as the individual proper- 
ty-of either of the partners, and that although a separate 
account was kept on the books of the firm with each part- 
ner, yet no part of the rents arising from said real estate 
was credited to the individal account of either of them. 
Further answering, the defendant alleges that said co- 
partnerships of Nourse & Brooks, and of Nourse, Brooks 
& Co., during their continuance and up to the time of their 
dissolution, contracted large debts, and finally became in- 
solvent; that at the time of their dissolution, their effeets 
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were entirely insufficient to pay their debts; that among 
other debts was one due and owing to the Southern Life 
Insurance and Trust Company, of eight thousand dollars, 
which was assigned to Lawrence O’B. Branch and N, C, 
Robbins in trust for certain creditors of said Company ; 
that said Branch and Robbins compromised the said claim 
with the said Nourse and Brooks, and as a part of the said 
Compromise, said Nourse & Brooks, in part payment of the 
sum dne by them, conveyed to said Branch the Wharf-lot 
so held and possessed by respondent. 

But one witness was examined who proves that Nourse 
& Brooks were commission and forwarding merchants, and 
that accounts were opened on their books between the 
wharf and the fitm, the rents being carried to the credit 
and the cost of erection and repairs to the debit of the wharf 
account. The wharf properrty was paid for by notes 
which Nourse had against the land Company. These 
notes were debited to “‘ bills payable.” The style of the 
firm was that of Nourse & Brooks, Afterwards Ilowell 
was admitted as a partner, and it was then changed to 
that of Nourse, Brooks & Co. A large amount of claims 
was held by the Southern Life Insurance and Trust Com- 
pany against Nourse and Brooks, amounting to something 
like fifty or sixty thousand dollars, which were assigned to 
Mr. Branch as trustee, who settled with Nourse & Brooks 
by accepting property. At the time of the settlement the 
property was necessary to pay the debts of the firm, and 
the Wharf-lot was conveyed to Mr. Branch for that pur- 
pose. Nourse and Brooks were under protest, having 
stopped payment. They did not discharge their debts in 
money. When Howell entered, there was no alteration of 
the business. The firm was embarrassed by Howel, who 
promised capital and business, but failed in all respects, 
The dower of Mrs. Nourse was a matter of discussion ; the 

bt 
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parties solicited a relinquishment of her dower, but Nourse 
refused to exert his influence with her for that purpose. 
The conveyance of the lot in question was made after the 
dissolution of the partnesship. 

The Court below decreed that dower be assigned to com- 
plainant, according to the prayer of the bill, from which 
appellant prayed an appeal to this Court. 


Davis for Appellant. 
Hawkins tor Appellee. 
TILOMPSON, J.: 


It has been said by a distinguished jurist, and afterwards 
reiterated by others, that the claim of dower is highly fa- 
vored in equity; that the right which a dowress has to her 
dower, is not only a legal right, and so adjudged at law, 
but it isa moral right, and she is to be provided for and 
have a maintainance and® sustenance out of her husband’s 
estate to live upon; that she is in the care of the law, and 
a favorite of the law. These observations have been most 


zealously and eloquently pressed upon the consideration of 


this Court by the able counsel for respondent, as land- 
marks and guides, and to be kept steadily in view in pass- 
ing upon the questions involved in this controversy ; and 
certainly we can have no disposition to depart from the 
liberal and generous views so expressed in regard to the 
sex, which is in every respect so justly entitled to the fa- 
vorable consideration of individuals as well as Courts, or 


to withhold the application of the most liberal rules of 


equity to the claim here presented. But we have a duty 
to perform, and that duty isa plain though stern one. 
We must separate the feelings and inclinations of the man 
from the office of the Judge. The maxim of all the Courts 
is, jus dicere et non jus dare ; we are not authorized to 





| 
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pronounce a new law, but to ascertain and declare what 
the law is. If, as has been justly remarked by Ld. Lough- 
borough, there is a general hardship affecting a general 
class of cases, it is a consideration for the Legislature, not 
for a Court of justice. If there isa particular hardship 
from the peculiar circumstances of the case, nothing can 
be more dangerous or mischievous than, upon these par- 
ticular circumstances, to deviate froma general rule of 
law, for misera servitus est, uhi jus est vagum aut incer- 
tum. See Broom’s Max., 62. We must confine our dis- 
cretion, in every case, within those sound limits establish- 
ed by the rules and principles of equity. The liberality 
and favor with which the claim of a dowress is regarded in 
a court of equity, must not be understood as extending ‘to 
the subversion of a settled rule of rightor property, but 
rather to the extension of the peculiar process and powers 
of the Court in ascertaining and enforcing her right, 
whenever it is equitable and proper it should be done ; and 
perhaps going to the length of enforcing discovery and re- 
lief in her favor, against a purchaser for value, who is also 
a favorite in this Court. Within these limits of equity, 
there is no disposition to regard her claim otherwise than 
with favor. 

In the case before the Court, the property in which dow- 
er is claimed by Mrs. Nourse, is a wharf-lot in the City of 
Apalachicola, which, as she alleges, was owned by her 
said husband, and one Hiram W. brooks, as tenants in 
common, and which was, in the life-time of Mr. Nourse, 
conveyed by them, and the title to which, by various mesne 
conveyances, is now vested in the appellant, Alphonse 
Loubat. The claim is resisted on the ground that the hus- 
band of respondent and Brooks were partners ; that the 
property was owned and held by them as partnership pro- 
perty, and was conveyed by them in satisfaction and dis- 








356 
Loubat vs. Nourse-—Opinion of Court. 


SUPREME COURT, 














charge of a partnership debt, they having become insol- 
vent. 

However distressing the doubts may be whether real es- 
tate, held as part of the partnership funds or stock, ought 
to devolve upon, or descend as real estate to, the heirs or 
devisees, or ought to belong as personalty to the executor 
or administrator, upon the death of the partner, in cases 
where it is not required for the payment of the joint debts, 
yet, so far as partners and their creditors are concerned, 
we are satisfied that the rule is clear and free from doubt, 
and that such real estate, belonging to the partnership, is, 
in equity, to be considered as mere personalty, and is to 
be governed by the general doctrines applicable to it in 
the latter character. Story on Part., §§ 92, 93, cases cited 
in the margin; also Coll. on Part., p. 117; 141, (Perkin’s 
Ed.) The cases decided in the English Courts of Equity, 
as to the character of real estate held as partnership prop- 
erty, have mainly arisen from a contest between the heir 
and the personal representative, in consequence of the dif- 
ference in the English law between the canons of descent 
and the law of distribution, and they have all turned upon 
the actual or presumed intention of the party, whether the 
real estate was to preserve its specific and legal character, 
or an equitable conversion into personalty was intended. 
When, however, the question has been as to the applica- 
bility of such real estate to the payment of the partnership 
debts, we do not understand that there is any conflict of 
judicial decision, but that the courts of equity have been 
consistent in holding that, for this purpose, the equitable 
conversion into personalty is complete; and this is found- 
ed, not upon anv actual or presumed intention of the par- 
ty, but upon the equities between the partners, that all the 
joint stock or fund shall be applied to the purposes of the 
partnership. Jdid. 
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In the United States, the Supreme Court of Massachu- 
setts held, in the case of Dyer vs. Clark, that when real es- 
tate is purchased by partners, with the partnership funds, 
for partnership use and convenience, although it is convey- 
ed to them in such a manner as to make them tenants in 
common, yet, in the absence of an express agreement, or 
of circumstances, showing an intent that such estate shall 
be held for their separate use, it will be considered and 
treated in equity as vesting in them in their partnership 
capacity, clothed with an implied trust that they should 
hold it untj purposes for which it was so purchased 
shall be accomplished, and that it shall be applied, if ne- 
cessary, to the payment of the partnership debts. Upon 
the dissolution of the partnership, by the death of one of 
the partners, the survivor has an equitable lien on such 
real estate for his indemnity against the debts of the firm, 
and for securing the balance that may be due to him from 
the deceased partner, on settlement of the partnership ac- 
counts between them, and the widow and heirs of such de- 
ceased partner have no beneficial interest in such real es- 
tate, nor im the rents received therefrom, after his death, 
until the surviving partner is so indemnified. 5 Metc. R., 
562; see also to the same effect, Howard vs. Priest, 5 Mete. 
R., 582, 585; Burnside vs. Merrick, 4 Metc. R., 527; Si- 
gourney vs. Munn, 7 Conn. R., 11; Pierce vs. Trigg, 10 
Leigh R., 406; Winslow vs. Chiffelle, 1 Harper Eq. R., 
25; Divine vs. Mitchum, 4 B. Monr. R., 489; 1Sumn. R., 
180,181. There is some diversity in the decisions of the 
American Courts upon the point, but the current of de- 
cisions may very certainly be considered as in accordance 
with the doctrine laid down in Dyer vs. Clark, above quo- 
ted, and which, in our opinion, is in strict conformity with 
the principles of equity and justice. ~~ 

“The eases Of Thornton ys. Dixon, (3 Bro. c. ¢., 166,) Bell 








358 SUPREME COURT, 





Loubat vs. Nourse—Opinion of Court. 











vs. Phynn, (7 Vesey R., 453,) and Balmain vs. Shore, (9 
Vesey, 500,) cited and relied upon by counsel for respon- 
dent, do not conflict with the rule thus laid down. The 
rights of creditors of the partnership were not involved in 
any of them. Indeed, in the case of Bell vs. Phynn, Sir 
Wm. Grant, M. R., puts his doubt whether the conse- 
quence of the estate being partnership property was a 
conversion, on the ground that there was no occasion to 
call for it for any of the purposes of the partnership, but 
that it remained clear. And so the case of Smith vs. Smith, 
(5 Vesey R., 190,) is upon its own peculiar circumstances. 
The estate in that case, though purchased with partnership 
funds, was conveyed to one of the partners, under a_ spe- 
cific agreement that it should be his, and he,be a debter for 
the money, and therefore the claim of} the widow for dow- 
er therein was allowed. It was argued that the rule was 
established in England because the partners held in joint 
tenancy, and therefore could have no application here, 
where the distinguishing property of that estate, the jus ae- 





erescendi had been abolished by our statute; but it will 
be seen from a reference to the authorities that this is 
founded in a mistake, for though conveyances of real es- 
tate to partners, in England, are generally to hold as ten- 
ants in common, yet that if it be conveyed tothem as joint 
tenants expressly, in equity there will be no survivorship in 
such property, notwithstanding the form of the conveyance 
‘and the rule of law. In all cases the legal estate descends 
to the heir and he becomes tenant in common with the sur- 
vivor; but equity, regarding the substance rather than the 
form, declares that he holds subject to a trust in favor of 
the surviving partner, for the application of the joint pro- 
perty to the purposes and uses of the partnership. 
Recurring now to the facts of this case, the question is 
whether it is within the rule. It appears that Nourse & 
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Brooks were in estnai ship together, and were engaged i in 
business in the city of Apalachiéola, as commission and 
forwarding merchants ; that they entered into a contract 


with the Apalachicola Tand Company for the purchase of 


the Wharf-lot in question, went into possession thereof, 
erected a Wharf, the cost of which erection, and the subse- 
quent repairs thereof, together with all the income and 
profiits arising therefrom, were regularly entered on the 
books of the firm, to the account of the Wharf; and the 
firm becoming embarrassed and insolvent, discharged a 
debt due the Southern Life Insurance and Trust Compa- 
ny, of upwards of six thousand dollars, by the conveyance 


of this property to Mr. Branch, the assignee or frustee of 


said creditor. It further appears from the evidence, that 
the Apalachicola Land a a indebted to 
Nourse, one of the partners, and the husband of respondent, 
the debt due the Company for the purchase of the Wharf: 
lot was discharged, either in whole or in part, by using 

the notes or debts due Nourse, and a conveyance in fee 
was made to the two partners, in conformity with the pre- 


vious contract. Upon these facts it is denied that the e pro- 


d 
perty was bought with the funds of th vijuienandiies but | 


with the private funds of Nourse, having been paid for with 
the debt which he held against the Land Company. The 
firm might have preferred to use the debt, and'pay the mo- 
ney to the partner, or it may have been a loan of the debt by 
Nourse to the firm, for which he was sid have credit, and 
did receive such credit, upon the partnership books, and 
this would seem to be the true state of the case from the 
statement that the notes were charged to the account of 
bills payable” on the books of the firm. The testimony 
is evidently not as full and perfect as it might have been, 
but we must infer from the statement, that the notes recei- 
ved from Nourse were charged te bills. pavable and credit- 
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ed to Nourse, thus cancelling so much of the former ac- 
count as represented the notes given for the purchase mo- 
ney of the wharf-lot, and placing the same to the credit of 
Nourse. Atall events, he accepted a conveyance from the 
Land Company to himself and partner, in conformity with 
the original contract of purchase, and the rents and profits 
of the wharf were carried into the accounts of the partner- 
ship as part of its assets. All this is wholly inconsistent 
with any pretence of a sale or exclusive ownership, or in- 
deed any claim of right adversely to the partnership, and 
indeed it does not appear that any such was ever asserted 
by him in his life-time. Nor is there sufficient evidence 
from which a resulting trust can be raised in favor of 
Nourse individually. 

It is also contended upon the evidence, that because the 
conveyatice is to the partners as tenants in common, al- 
though the property was paid for out of the joint fund, yet 
it would be, in effect, a division of the joint-stock pro tan- 
to, and therefore not partnership property, and Goodwin 
vs. Richardson, 11 Mass. R., 469, is cited in support of the 
position. It will bea sufficient answer to this case to 
quote the remarks of Shaw, C. J., in relation thereto, made 
in Dyer vs. Clark, before cited. ‘The Court,” says the 
learned Judge, ‘‘ were dealing solely with a question of law 
**in determining a legal estate, and intimate that a court of 
“equity might make joint real estate applicable as person- 
‘Sal tothe payment of partnership debts ;” and he does 
not consider the decision as opposed to the conclusion of 
the Court in the said case of Dyer vs. Clark, on the equita- 
ble principles there laid down. | 

And so it is contended that the property not being ab- 
solutely necessary for the partnership purposes, but only 
used incidentally in the prosecution of their business, the 
consequences of the rule do not flow therefrom. We are 
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net aware of any such limitation. The rule applies when- 
ever the joint funds have been applied inthe purchase for the 
use or convenience of the partnership, and there is no ex- 
press agreement that the property shall be the individual 
property of the partners, each standing as a debtor to the 
joint fund for the cost, but it remains as part of the joint 
stock or fund, whether absolutely necessary to carry on the 
business or purposes of the partnership or not. We do 
not attach any importance in this case to the fact of the ad- 
mission of Howell into the partnership, subsequent to the 
acquisition of the property ; or that the debt, to discharge 
which it was conveyed, was contracted after he came into 
the concern. The, witness who was examined says that 
Howell was admitted as a partner in the firm on his pro- 
mise to bring money and business, and that no change was 
made except in the style of the firm, to that of Nourse, 
Brooks & Co. Nosettlement ot the previous business took 
place, and the same books of account were continued. 
Now, although Howell may have failed in the performance 
of his promise to bring money and business to the concern, 
as it is stated he did fail, and while it might furnish a 
ground for the senior partners to rescind their agreement, 
yet having been admitted as such partner, during the time 
he continued a member of the firm, the real estate standing 
in the names of the two senior partners, became subject to 
a trust for the new partnership, consisting of themselves 
and the incoming partner. It is never necessary that the 
conveyance should be taken in the names of all the part. 
ners. It is sufficient if it be in the name of one, or more, 
or in the name of a stranger. Hoxie vs. Carr, 1Sumn. R., 
173, 182, 183. 

The facts of this case bring it within the equitable rule 
before laid down. The Wharf-lot was purchased, and the 
Wharf erected thereon, out of the joint or partnership 

15 
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funds; it was held and owned as joint property, for the 
; d propers, 
use and convenience of the partnership, the partnership + 


alope having the perception of the rents and profits issu- 
ing therefrom ; and therefore the application of it to part 
nership purposes, such as the satisfaction of creditors, 
against the dower of the widows of the partners and the 
claims of the heirs at law, is clear beyond a doubt. 

The remaining point to be considered is as to the effect 
of the act of November*7, 1828, entitled an act concerning 
dower, (Thomp. Dig.,) which provides that when one dies 
intestate, or testate, without making provision for the wife 
which shall be satisfactory to her, she shall be entitled to 
be endowed of “ one third part of all thglands, tenements 
“ and hereditaments of which her husband died seized and 
** possessed, or had before conveyed, whereof said widow 
“had not relinquished her right of dower, as heretofore 
“provided by law, which third part shall be and enure to 
“ her proper use and behoof, in and during the term of her 
“ natural life.’ This act is in affirmance of the common 
law, and indeed, from the use of the terms “as herefofor: 
provided by law,” it is evident the Legislature designed to 
exclude the idea of any new law, or to make any change in 
the quality or quantity of interest which a dowress would 
take in the estate of her deceased husband. As a statute, 
we do not think it has any greater effect upon the equita- 
ble rule laid down herein, than it had standing asa rule of 
common law. She is to be endowed as theretofore provided 
by law, and no new right or interest is created. In other 
words, the old law is simply re-enacted. 

But we are not dealing with a question at law in deter- 
mining a legal estate. We are deciding how fara Court 
of Equity will control a legal estate for the purpose of do- 
ing equity. As upon the death of one member ofa _part- 
nership, his share or interest in the real estate held and own- aT 4 


— 














TERM AT MARTANNA, 18538. 863 





Loubat vs. Nourse—Opinion of Court. 
ed by the partnership, as a part of the joint stock or fund, 
is, at and by the strict rule of law, cast by descent upon 
the heirs at law, and such heir at law becomes tenant in 
common of such property with the surviving partner, so 
the widow of a deceased partner may at law be endowed 
of one third of his int 


seized at law, they wil 


erest; yet in both cases, though 
.0ld the lands precisely as the an- 
them, clothed with the sametrust, , 
and they will, in a Court of Equity, be deemed to be trus- 


1] 
cestor and husband held 
tees for those who, in equity and conscience, are entitled 
to the beneficial interest—the surviving partner, or credit- 
ors, or both. And such must be the case here. If Mrs. 
Nourse had prefeyred her claim at law, and dower had 
been assigned her, a Court of Equity, on the complaint of 
the parties beneficially interested, would cause her to exe- 
cute the trust. But she having sought the aid ofa Court 
of Equity to enforce a supposed legal right to dower, al- 
though she may have had that right, yet the Court, finding 
it sul 
of the partnership, and finding also that the property has 


ject to a trust for the surviving partners or creditors 


in fact been used and applied to the purposes of the trust, 
namely, the satisfaction of a partnership debt, her appli- 
cation must be denied. The creditor took the property 
conveyed, in the consideration of a Court of Equity, free 
from claim of dower. 

The conclusions we have arrived at, show that the Court 
below erred in the decree rendered in this cause on the 9th 
February, 1852, and the same should be and is hereby re- 
versed and set aside; and proceeding to render such decree 
as the Court below should have rendered, we order and de- 
cree that the respondent’s bill of complaint, as against the 
appellants, and seeking to be endowed of the Wharf-lot 
mentioned in the proceedings, be and the same is hereby 
dismissed, with all costs. 
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Per totam Curiam. Decree reversed and bill dismiss- 
ed, so far as it seeks dower of the Wharf-lot. 7 





Antonto Cotiins, APPELLANT, vs. Nicnoras I. Mircnetr, 
APPELLEE. 


1. In an action against C.as a surety for S.in a replevin bond, conditioned for 
the re-delivery of the property aitached, to abide the final order of the Court, 
he pleaded that at the time of, and prior to the institution of the original 
suit by attachment, S., the defendant therein, and the principal in the replev- 
in bond; was dead: Hexp, That the matter set up in such plea does not 
constitute a sufficient bar to the action; that C. is estopped by the bond, as 
well as by the judgment in the original suit, to aver the death of S. prior 
thereto. 

2. Estoppel, by deed, concludes the party executing it, not only as to the very point 
intended to be effected hy the instrument, but also as to any fact stated or 
recited in it. 

8. Judgments and decrees, as estoppels, conclude parties and privies only. The 
ground on which persons standing in the relation of privity to the litigating 
party are bound by the proceedings to which he was a party, is that they 
are identified with him in interest; and whenever this identity is found to 
exist, all alike are concluded. Where, therefore, one binds and obliges bim- 
self that the defendant in an attachment suit would cause the property ley- 
ied upon, and replevied by the said jbond, to be forthcoming to abide the 
final order of the Court in the said suit, he connected himself in privity with 
the proceedings therein, and made the record of the judgment conclusive evi- 
dence against him. 

4, Wherever the matter of the estoppelis apparent on the face of the record, ad- 
vantage may be taken thereof upon demurrer. 

5. The death of a party defendant pending the suit, and before judgment therein: 
does not render such judgment void, but merely yoidable, upon a writ 
of error coram vobis. 


Appeal from Escambia Circuit Court. 
This was an action of debt upon a replevin bond, insti- . 
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facts presented by the record will be found in the opinion 
of the Court, to which reference is made. 


Long and Baker for appellant. 
Campbell for appellee. 
THOMPSON, J.: 


This was an action of debt, which was prosecuted in the 
Court below by the respondent against the appellant, as 
one of the sureties in a replevin bond. The original suit 
was brought by the appellee against the firm of John N. 
C. Stockton & Co., and the attachment issued therein was 
levied upon certain slaves, as the property of the defen- 
dants, which slaves were replevied upon a bond executed 
by the said firm of John N. Stockton & Co., by their at- 
torney W. T. Stockton, and by Hanson Kelly and the ap- 
pellant as sureties thereto. The declaration in the present 
case is in the usual form, setting forth the issue and the 
levy of the attachment upon certain slaves, specified by 
name; the release of the property upon the bond; the 
prosecution of the original suit to final judgment and exe- 
cution ; a return of nulla bona by the proper officer on the 
writ of fiert facias, and the breach of the condition of the 
bond, “that the said John N. C. Stockton & Co. did not 
** cause the said slaves (therein named) to be forth-coming, 
“to abide the final order of the Superior Court for the 
*“ County of Walton, according to the tenor and effect of 
* the writing obligatory, &c., although often requested, &e.” 

The appellant, rter alia, craved oyer of the bond, and 
the same being set ont, pleaded “ that at the time of and 
‘‘ prior to the institution of the said suit by attachment, in 
“the said Superior Court of Walton County, to-wit: on 
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“the 20th day of November, A. D., 1839, the said John 
“N.C. Stockton had departed this life; absgue hoc, that 
** there was any other suit or proceeding in the said Supe- 
“rior Court of Walton County against the said John N. 
“ C. Stockton,” and coneluded with a verification. 

To this plea the plaintiff below replied, “that Richard 
* C. Stockton and William LB. Stokes, as surviving part- 
“ners of the firm of John N. C. Stockton & Co., appeared 
“and pleaded to said attachment suit in the plaintiff’s 
“declaration mentioned, and that the judgment in the 
“said plaintiff’s declaration mentioned was rendered in 
“the said attachment suit against the said surviving part- 
* ners, in and by the name and style of John N. C. Stock- 
“ton & Co.” Tothis replication there was a demurrer and 
joinder therein, on which the judgment of the Court below 
was against the demurrer, and it is upon alleged errors in 
this judgment that the present appeal is fuunded. 

No attempt is made in this Court to sustain the replica- 
tion against the force and effect of the appellant’s demur- 
rer; but the respondent, invoking the familiar principle 
that a demurrer opens all the previous pleading, avers 
that the plea is insufficient upon various grounds, some of 
which will be noticed hereafter. 

In like manner the counsel for appellant, in addition to 
his support of the plea, contends that the declaration does 
not show a sufficient cause of action, because of the uncer- 
tainty and consequent invalidity of the defeasance or con- 
dition of the bond, which point being considered first in or- 
der, will be first disposed of. 

It is argued that as the recital in the condition of the 
bond does not mention the number, names, sex or ages of 
the slaves levied upon, but simply recites ‘ that whereas 
“the said Nicholos H. Mitchell has sued out of the Supe- 
“rior Court of Walton County an attachment against the 
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“said J. N C. Stockton & Co.,” it is void for uncertainty. 
We do not regard this objection as well taken. Theslaves 
levied on were sufliciently described by their names in the 
levy of the officer, which was endorsed upon, and as his re- 
turn, to the writ of attachment, and according to the fa- 
miliar rule of logic, as well as law, in the interpretation of 
all writings, ¢<d certum est quod ccrtum veddi potest. 
The condition of the bond is made perfectly certain and 
definite by a reference to the return to the writ of attach- 
ment, which shows what slaves and how many were levied 
upon. The writ of attachment, the action of the ofticer 
endorsed thereon, and the replevin bond, when executed, 
are all integral parts of the record of the suit, and the 
former may be referred to, for the purpose of rendering cer- 
tain anything which is uncertain or indefiinte in the latter. 

We now proceed to the consideration of the plea. It is 
urged by the counsel for the appellant, in support of the 
plea, that’ the fact alleged therein, namely, the death 
of John N. C. Stockton, before the institution.of the 
suit, renders the judgment void for want of notice ; that if 
void as to him, it is void as to his co-partners, even if they 
had been sued in the original action properly, by their in- 
dividual names, and not under the terms * & Co.,” as he 
supposes the record to be, and therefore there has not been 
any “final order of the Court,” which, according to the 
condition of the bond, the appellant had covenanted to 
abide by. And on the other hand, it is contended, on the 
part of respondent, that the appellant is estopped by his 
bond, as well as by the judgment rendered, to allege the 
fact of the death of John N. C. Stockton before the institu- 
tion of the suit; and that, if he is in a position to make the 
defence, still it does not render, tle judgment void, but 
voidable only ; and that the effeet of the judgment cannot 
be voided thus collaterally, but only by the regular modes 
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of examination which are provided for the investigation of 
real or imputed error in judicial proceeedings. 

The law of estoppel, says Mr. J. Taunton, in Bowman 
vs. Taylor, (2 Add. El. R., 278,) is not so unjust or absurd 
as it has beeen too much the custom to represent. The 
principle is, that where a man has entered into a solemn 
engagement, by and under his hand and seal, as to certain 
facts, he shall not be permitted to deny any matter which 
he has so asserted. And not only is the deed conclusive, 
on the party executing it, as to the very point intended to 
be effected by the instrument, but also as to any facts sta- 
ted or recited in it. 2 Smith Lead. Ca., 456, and authori- 
ties cited. The party is denied the right of setting up the 
truth whenever it is in plain and clear contradiction to his 
former allegations and acts. 

The appellant here, on the 13th January, 1840, and after 
the institution of the original suit, and the levy of the at- 
tachment, joins with John N.C. Stockton & Co., and as 
one of the sureties, in the making and delivery of the re- 
plevin bond, as if the said John N. C. Stockton was in life 
and being, and thus procures the release of the property 
levied upon under the attachment; and shall he be per- 
mitted now to aver that thesame John N. C. Stockton was 
not only then dead, but was so before the institution of 
the suit? The inconsistency and contradiction between 
this allegation and the act of joining with John N. C. 
Stockton in the execution of the bond,.is so glaring that it 
need only be stated to be apparent. Counsel have en- 
deavored to avoid the effect of this estoppel by urging that 
the bond does not profess to be executed by John N. C. 
Stockton in his proper person, but that John N. C. Stock- 
ton & Co. executed it by their attorney, W. T. Stockton. 
This fact makes no difference. A dead man can no more 
have an attorney in fact than he can be a party toa suit 
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in Court. As a prudent man, it is to be presumed the ap- 
pellant was careful tosee that the agent or attorney was 
duly constituted to act for his principal, and ignorance of 
the rule of law, that death revoked the power, will not ex- 
cuse him. Such an excuse is not permitted to be alleged 
in a Court of Justice. 

The doctrine of estoppel by deed is generally recognized 
and enforced in the United States, as well as in England, 
See cases collected in 2 Smith Lead. Ca., 555. Thus in 
Cutler vs. Dickinson, 8 Pick. R., 387, the obligors in an 
administration bond were held to be estopped by the re- 
cital therein that their principal had been regularly ap- 
pointed administrator. The replevin bond being the foun- 
dation of the action, and the declaration alleging, in the 
terms of the instrument, that it was made and delivered by 
the defendant, and the other obligors, the estoppel is appa- 
rent on the face of the record, and advantage may there- 
fore be taken of it on the demurrer. Browman vs. Taylor, 
2 Ad. & E. R., 278; Hill vs. Manchester Water-works 
Co., 2 Barn. & Ad. R., 244; and see Veale vs. Warner, 
2 Wms. Saunders R., 325, a.n. The conclusion therefore, 
which we have reached is, that the appellant is estopped 
by his deed from asserting the fact, although it may be 
true, that before and at the time of the execution of the 
bond, John N. C. Stockton was dead. And this relieves 
the Court from the necessity of considering the question 
so elaborately discussed at the bar, whether the judgment 
of a Court of general jurisdiction may be collaterally im- 
peached by matters dehors the record, as to its jurisdic- 
tion over the person of the parties ; or whether the defect of 
jurisdiction of the person must appear on the face of the 
record, to entitle it to consideration ; or whether, if such 
Court of general jurisdiction assumes authority to act, and 
pronounces a judgment, such authority can be inquired 
46 
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into at all, but is absolutely binding on the parties, &c., 
until set aside by the tribunal in which it was rendered, or 
regularly reversed on error. We therefore pass them by, 
without intimating any opinion how far the decisions of 
the American Courts have innovated upon the rule of the 
common law, and to what extent they should be consider- 
ed as persuasive arguments in the estimation of this Court. 
We will simply remark that the decision of this Court in 
Carter vs. Bennett, (4 Fla, R., 345,) cited and relied upon 
by counsel for appellant, does not, in our opinion, touch 
the question discussed. In that case the question was 
whether a decree rendered in a foreclosure suit against the 
mortgagor was conclusive against Bennett, who claimed to 
be the assignee of the right or equity of redemption in the 
mortgage property, and who was not a party to the suit. 
Judgments and decrees are conclusive only as against par- 
ties and privies, and the Court in the case cited, deeming the 
assignee a stranger to the record, held that the proceed. 
ings were open to his impeachment. The difference, is 
too obvious to need further remark. 

The appellant being estopped by his deed from assert- 
ing the death of his co-obligor, John N. C. Stockton, be- 
fore and at the time of its execution, and as the Superior 
Court of the late Territory of Florida was a Court of gen- 
eral jurisdiction, this Court, acting upon the maxim, om- 
nia presumuntur rite esse acta, must presume a jurisdic- 
tion of that Court over the persons of John N. C. Stockton 
& Co., up tothe time of the execution of the replevin 
bond, and we will now proceed to the consideration of the 
plea, as an averment of the death of John N. C. Stockton, 
intermediate the execution of the bond and the rendition 
of the judgment in the attachment suit. It is considered 
by respondent’s counsel that in this view the plea is liable 
tu two objections—I1st. That the appellant is estopped by 
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the judgment; and 2d. If he is not so estopped, the fact 
asserted as to the death of John N. C. Stockton before the 
judgment, does not render it void, but voidable merely. 

30th objections we think well taken, and either would 


suffice to prove that the plea in this regard is bad in sub- 
stance. It is true as urged by the counsel for the appel- 
lant, that he was not a party tothe judgment, butit is equal- 
ly true that he wasin privity with the defendants therein, 
and concluded with them by its force and effect. Theground 
upon which persons standing in the relation of privity to 
the litigating party are bound by the proceedings to which 
he was a party, is, that they are identified with him in in- 
terest, and whenever this identity is found to exist, all are 
alike concluded. Thus, if one covenants for the results or 
consequences of a suit between others, as'if he covenants 
that a certain mortgage assigned by him shall produce a 
specific sum, he thereby connects himself in privity with 
the proceedings, and the record of the judgment in that 
suit will be conclusive evidence against him. 1Greenl. on 
Ev., § 523; Rapelye vs. Prince, 4 Hill N. Y. Rep., 119. 
So, in the case at bar, the appellant bound and obliged 
himself to the respondent, and covenanted with him, by 
the writing obligatory sued upon, that the said defendants 
in the attachment suit, John N. C. Stockton & Co., would 
cause the said slaves levied upon, and replevied by said 
bond, to be forthcoming to abide the final order of the Court 
in the said suit, and thus connected himself in privity with 
the proceedings herein, and made the record of the judg- 
ment conclusive evidence against him. In Bacon’s Abr., 
tit. Error, A., it is laid down, “ifa man recovers against 
“the principal, and sues a seire facias against the bail, 
** they cannot say the principal died before the judgment, 


+ 


“and so by plea avoid the judgment, for it is against the 
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The death of a party before the judgment rendered, does 
not make the judgment void, but it is an error of fact, for 
which the same may be recalled or revoked by writ of er- 
ror, returnable in the same Court where the record re- 
mains, called a writ of error coram vobis, or gua coram vo- 
bis resident ; for error in fact is not the error of the Judges, 
and reversing it is not reversing their own judgment: 2 
Tidd Pr., 11867; Com. Dig. Pleader, (3 B.1;) Day vs. 
Hambufg, 1 Browne Pa. R., 75, 82; Dewitt vs. Post, 11 
Johns. R., 460. The distinction between a thing, whether 
record or deed, &e., which is void and that which is void- 
ble, is familiar to every one. The judgment which is void- 
able, is a subsisting judgment, good and effectual until re- 
voked or reversed, which cannot be done collaterally, but 
only by a direct proceeding instituted for the purpose. 
“Tf a judgment is only voidable, the party shall not void 
“ it'without writ of error; as if in a cud in vita the tenant 
“dies, and afterwards judgment is against him, which is 
“erroneous, and execution is sued against the heir, he 
“shall not avoid the judgment in assize without error. 1 
** Rol. 742, 1. 12; so, in a scire facias by executor upon a 
‘judgment in ejectment by his testator against B., execu- 
“tion shall not be avoided, nor judgment stayed, by say- 
“ing that the tenant died pendente lite ; for he ought to 
“avoid it by error. 1 Rol. 742, 1.18; so, error in the 
“principal judgment is no plea ina scire facias against 


.“the heir or bail. 1 Rol. 742, 1. 26, 30.” See Comyn’s 


Dig., Error (D.) 

There are other objections to the plea, some of which 
have been presented in the argument, and others have sug- 
gested themselves to the Court in the consideration of the 
case, but as those which we have passed upon go to the 
very substance of the matter pleaded, it is deemed unne- 
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cessary to notice any other. There is no error in the judg- 
ment of the Court below, and it should be affirmed. 

Per totam curiam. The judgment of the Circuit Court 
of the Western Circuit, sitting in the County of Escambia,, 
rendered in this cause, is hereby affirmed, with costs. 
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Ricenarp McGrirr, ApMinistRATOR OF THE Estate oF 
Ricuarp Dawson, DECEASED, APPELLANT, vs. WILLIAM 
G. Porter, Joun G. Ruan anp Ricnarp G. Porter, 
APPELLEES. 


1. Where, to secure a loan of money, the borrower executed an instrument 
of writing authvrizing the lender, upon default in repayment of the money 
borrowed, to enter upon the premises of the borrower, and take and carry 
away certain slaves specified therein, and sell and dispose of them, and 
from the produce of the sale to pay bimself the money due, and all expenses, 
returning the overplus, if any: Heup, That such instrument was not a mort- 
gage, but a power. 

2, A power is simply collateral, and without interest, or a mere naked power, 
when to a stranger, authority is given to dispose of an interest, in which he 
had not before, nor has by the instrument creating the power, any estate 
whatsoever ; but when the power is given to a person who derives, under the 
instrument creating the power, or otherwise, a present or future interest in 
the property which is the subject of the power, it is then a power coupled 
with an interest: Hexp, therefore, in the present case, that the power given 

. or created is a mere naked power, unconnected with any interest or estate in 
the property, the subject of the power ; and though founded upon a consid- 
eration, and therefore irrevocable by the grantor in his life timve, yet that it 
was revoked by his death befure the execution thereof. 

8. The act of January 30, 1838, entitled an act to amend an act to regulate the 
foreclosure of mortgages, (Thomp Dig., 376, ch. 8 § 1,) considered and inter- 
preted to be intended to limit and restrict the operative force of certain 
classes of conveyances therein mentioned, and sot to extend or enlarge the 
effect of others. - 


The appellant filed his billin Franklin Cireuit Court, 
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against the appellees and the Sheriff of Franklin County, as 

ex-officio administrator of the estate of Archibald R. Rid- 
ley, deceased, to foreclose as a mortgage a certain instru- 
ment, which is set out at length in the opinion of the Court 
delivered in this case. 

It appears from the record that Archibald B. Ridley, in 
his life time, executed a note, payable on the first day of 
January, 1836, to Richard Dawsen, since deceased, of 
whose estate said appellant is administrator, for eleven 
hundred dollars, and atthe same time executed and de- 
livered to said Dawson the instrument of writing which is 
set up as a mortgage, and claimed to have been intended 
as asecurity for said note. 

The property mentioned in the instrument of writing 
remained in the possession of Ridley till his death, and 
there is no evidence that any effort was made prior to the 
death of Ridley, to execute the power granted to Dawson 
by the instrument in question. 

To establish the character claimed for this instrument, 
the appellant examined John J. Edwards, one of the sub- 
subscribing witnesses, who stated that he and Thomas Ed- 
wards, the other subscribing witness, arrived at the house 
of Dawson, and found Dawson and Ridley there alone ; 
that they were informed by Ridley that he had borrowed 
orwished to borrow money from Dawson, and had made a 
mortgage to secure its payment, and asked them to witness 
the execution ofthe instrument, then already prepared, 
which they did. Hare, another witness for appellant, says, 
Ridley, in a conversation with him, told him that he had 
mortgaged the slaves mentioned in said instrument to 
Dawson. 

The appellees claimed title to the slaves in their posses- 
sion through one Isaac Brown, and assert that they had no 
knowledge or notice of any incumbrance, by way of mort- 











one 


TERM AT MARIANNA, 1853. viv 








McGriff, Admr., vs. Porter, et al—Opinion of Court. 





gage, or otherwise, on said slave. The Court below dis- 
missed the bill of complaint with costs. 


Davis for Appellant. 
Baltzell and A. HT. Bush Appellees. 
THOMPSON, J.: 


This is a suit for foreclosure of mortgage, which was in- 
stituted by the appellant, who was complainant in the Cir- 
cuit Court, and the decision of the case turns upon the 
character of the instrument set up in the bill, and a copy 
of which is exhibited therewith, whether it is a mortgage 
as is asserted by the complainant, or a mere naked power 
as contended for by the respondents. 

The instrument is in the following terms, viz: 

* Alabama, Henry County. To all to whom these pres- 
‘ents may come, greeting: Know ye, that I, A. B. Rid- 
“ley, for and in consideration of the sum of eleyen hun- 
“ dred dollars, forever defend by these presents, and it is 
‘*‘ hereby agreed by the parties to these presents, that if I, 
“the said A. B. Ridley, my executors or any of us, do and 
“shall well and truly pay, or cause to be paid, unto the 
“said Richard Dawson, his executors, the sum of eleven 
“hundred dollars, according to a certain bond bearing 
“even date herewith, given by me to Richard Dawson, 
“then these presents, and every thing herein contained, | 
“ shall be void; and I, the said A. B. Ridley, for myself, 
“my heirs, executors, administrators and assigns, do agree 
“with the said Richard Dawson, his heirs, executors, ad. 
“ ministrators and assigns, that in case default shall be 
‘‘ made in payment of said sum of money, at the time lim- 
‘ited for the payment, then it shall and may be lawful for 
“the said Richard Dawson, his executors, administrators 
“and assigns, with any person or persons he or they shall 
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“ think fit, to enter into the dwelling house and premises 
“of said A. B. Ridley, wherein said negroes may be lodg- 
“ed, to-wit: Isabella and her two children, Mary and her 
“two children, and John, a mulatto boy, about fifteen 
“years old, thence to carry away the said negroes, and 
“sell and dispose of them for the best price which they can 
“ obtain, and of the money to arise by such sale thereof to 
“pay and return to him and themselves the said sum of 
“eleven hundred dollars, and all charges touching the 
“same, they returning to me, the said A. B. Ridley, my 
“‘ heirs, executors, administrators or assigns, the overplus, 
‘(if any such shall be,) any thing herein to the contrary 
“ notwithstanding; and until default be made in the afore- 
“said sum of money at the time fixed for the payment 
“ thereof, I, the said A, B. Ridley, my executors, adminis- 
“‘ trators and assigns, are to remain in the quiet possession of 
“the aforesaid, and to the full and free enjoyment of the 
‘* same.” 

This instrument was executed under the hand and seal 
of the said Archibald B. Ridley, on the 16th January, 
1835, and the execution thereof is attested by two witness- 
es, Messrs. J. J. Edwards and Thomas Edwards. Thereis 
no doubt but that the instrument was executed simulta- 
neously with a bond of eleven hundred dollars made by 
Ridley'to Dawson, and that it was intended to be a secu- 
rity for the repayment of the money so borrowed, but it is 
equally clear that, although the said instrument was spo- 
ken of by the parties thereto at and after its execution, and 
since by the attesting witnesses, as a mortgage, yet it can- 
not be regarded as such a security. A mortgage of per- 
sonalty is a conveyance of the absolute property and inter- 
est therein, defeasible on the performance of some condi- 
tion subsequent, such as the payment of money, doing 
some act by the mortgagor, or the like. By the common 
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law, possession being regarded as the indicium of owner- 
ship of personal property, it was required that it should 
accompany and follow the mortgage, and on default of the 
mortgagor in the performance of ‘the condition mentioned 
in the defeasance, the estate, or interest of the mortgagee, 
became absolute at law, the mortgagor having nothing left 
therein but a right in equity to redeem, if asserted and 
claimed within a reasonable time. In this and other States 
of the Union, the rule of the common law has been so far 
changed as to permit the mortgagor to retain the possession 
of the mortgaged property, upon a record of the convey- 
ance in mortgage, in which case, upon default by the mort- 
gagor, the mortgagee is driven to his suit for foreclosure, 
or other appropriate remedy, to obtain satisfaction out of, 
or the possession of, the mortgaged property. In the in- 
strument under examination, there are no words of trans- | 
fer or conveyance of the property mentioned, or of any in- 
terest therein; neither does it provide that the creditor 
shall have the possession thereof, but on the contrary, it is 
expressly stipulated that the possession is to remain with | 
the owner, the debtor, until, by default in the payment of | 
the money, the authority and power shall accrue to the | 
creditor to enter upon the premises of the debtor and take 
and carry away, and sell and dispose of, the property, pay 
himself the debt due, and all costs, &c., and return the 
overplus,ifany. The instrument conferssimply an author- 
ity, unconnected with any right in the property which is 
mentioned and specified therein. 

It is, however, argued with much ingenuity by the coun- 
sel for the appellant, that whatever may be the construc. 
tion of this instrument, at and by the rules of the common 
law, yet when it is interpreted with reference to the act of 
our Legislature of January 30, 1838, amendatory of the act 
regulating the foreclosure of mortgages, &c., (Thomp. Dig, 

47 
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376, = 3, § 1,) it aipounts to a mortgage. The act refer- 
red to is in "the following terms: “ All deeds of convey- 
“ance, bills of sale, pr other instruments of writing, con- 
“ veying or selling property, either real, personal or mixed, 

* for the purpose, or with the intention of securing the pay- 
“ ment of money, whether such deed, bill of sale, or other 
“instrument, be from the debtor to the creditor, or from 
“the debtor to some third person or persons, interested for 
“the creditor, shall be deemed and held as mortgages, and 
“shall be subject to the same rules of foreclosure, to the 
“same regulations and restrictions as now are, or hereafte: 
“may be prescribed by law, in relation to mortgages.” 
This act was designed to operate upon and control mort- 
gages with power of sale, and deeds of trust to third per- 
sons with like powers of sale, which, at the time of the 
passing of this statute, were much used in some parts of 
the then Territory, and which were considered to operate 
oppressively upon the debtor, the provisions of such deeds 
of conveyance ordinarily stipulating that after default made 
by the debtor in the payment of the debt, the mortgagee 
in the one case, and the trustee, on the requisition of the 
creditor, in the other, should proceed, upon some short no- 
tice, to sell the property conveyed and hypothecated for 
cash, and to apply the proceeds to the satisfaction of the 
debt. But independently of this consideration, the partic- 
ular mischief which this statute was intended to remedy, 
and considering the instrument in question as if made in 
Florida, and with reference to its laws, it seems very clear 
that it cannot and does not receive any aid*from this stat- 
ute. The act mentions ‘‘ deeds of conveyance and bills of 
“sale,” and although it uses the terms, or “ other instru- 
“ments of writing,” yet these terms, upon a familiar rule 
of interpretation, must be taken to mean instruments ejws- 
dem generis, of a kindred character to those which are spe- 
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cifically designated, and this is fullyysustained by the de- 
scription which is contained in the statute, which..shows 
that it was designed to operate on those instruments alone 
which have the effect of “ conveying or selling property, 
* real, personal or mixed, for the purpose or with the in- 
* tention of securing the payment of money.” The instru- 
ment of writing which is attempted to be set up in this 
case, as a mortgage, neither conveys nor sells the property 
mentioned and specified therein, for the want of any oper- 
ative words of conveyance or transfer, any form of expres- 
sion, which, without wresting the language employed from 
its fair and legitimate import, can be construed to evince 
any design whatever, on the part of Ridley, to divest him- 
self of the legal title and vest in Dawson, or any other per- 
son. Ilence the instrument is not within the act, which, 
from its whole scope, is clearly designed to limit, restrict 
and control the operation of certain classes of conveyances 
described therein, and not to enlarge or extend the opera- 
tive force and efiect of others. -—— 

As before remarked, the instrument before the Court 
creates a power only, not coupled or connected with any 
interest in the property. A power is simply collateral and 
without interest, or a naked power, when, to a mere stran- 
ger, authority is given to dispose of an interest, in which 
he had not before, nor has by the instrument creating the 
pawer, any estate whatsoever; but when the power is giv- 
en to a person who derives, under the instrument creating 
the power, or otherwise, a present or future interest in the 
property, the subject on which the power is to act, it is 
then a power coupled with an interest. Co. Ist Inst., 342, 
l.v.1; Bergen vs. Bennett, 1 Caine’s Cas. in Er., 1. It 
is true that Dawson had an interest in the money which was 
to be produced by the power, and which was to be applied 
to the discharge of the debt due him by Ridley, the donor 
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of the power, but as is justly remarked by C. J. Marshall, 
in the case of Hunt vs. Rousmaniere, (8 Wheat. R., 174, 5 
Peters’ Cond. R., 405,) in such a case the power and the 
interest can never be united. The power to produce the 
interest must be exercised, and by its exercise is extin- 
guished. The power ceases when the interest commences, — 
and therefore cannot, with accuracy, be said to be coupled 
with it. This power, however, forming part of the contract 
of loan between Dawson and Ridley, and being the securi- 
ty provided for its re-payment, is founded upon a valuable 
consideration ; and although there is no stipulation that it 
shall be irrevocable by the grantor, or constituent, yet it 
is deemed in legal view to be beyond his’ control, and to be 
irrevocable by him in his life time., But Ridley, the grant- 
or, having died, the question here arises as to the effect 
which that event had upon the power so created. 

That a mere naked ‘power, whether founded upon a val- 
uable consideration or not, is revoked by the death of the 
party creating it, is not only well settled ‘upon authority, 
but it results as a necessary consequence from the nature 
and character of such power. Thus in the case at bar, an 
authority is given to Dawson to dispose of an interest and 
property in the slaves specified, which he had not before, 
and which has not been conferred upon him by the instru- 
ment which gives or creates the power. Apply now the 


test. If the power is executed by the donee or grantee 


thereof, it must necessarily be executed in the name of the 
donor or grantor, who alone possesses the title and estate 
in the property, he not having parted with it by any trans- 
fer or conveyance thereof, and he being dead, it would be 
simply an absurdity to execute a sale and conveyance in 
the name, and as the act of adead man. The death of the 
party, therefore, in such case, operates as a revocation, be- 
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cause, by the h: ap wndee of this wily the power has be- 
come impossible to be executed. 

The only exception to this is the case of a naked power 
or authority given by one by his last will to his executors 
to sell his estate for the payment of debts, &c., in which 

case the authority is expressly given, to be executed after 

his death, and the act may. be done in the name of the ex- 
ecutors, and not in the name of the testator. The case of 
Hunt vs. Rousmanieré’s administrator, before cited, is pre- 
cisely analagous. In that case a power of attorney was ex- 
ecuted by Rousmaniere to secure a loan of money, which 
authorized Hunt, the lender, to sell the vessels mentioned 
therein, on default in the payment of the debt, and pay 
himself the amount due, &c., and Rousmaniere having died 
before the-execution of the power, it was held to have been 
revoked | Vv his death. 

The case of Knapp vs. Alvord, cited from 10 Paige R., 
205, by the counsel for appellant, is readily distinguished 
from the case before cited, as well as the case at bar. A 
person who was indebted, upon going abroad put an agent 
in possession of his stock in trade, and gave hima written 


" Ss ra ny >} f 4) r le & } > 
power to sell, &c., any part of the goods, &c., and apply 


7 
iad 
tea 


them to the payment of the debts, and to the security or 
payment of any notes for which such agent might become 
responsible on his account. The principal having died, 
wag held that the power of sale given to the agent was a 
power coup led with an interest, and that he hi: id power to 
sell and retain for the amount of his advances, notwith- 
standing the death of the principa 

The Court has not had access to the report ef the case, 
so as to ascertain the grounds of the decision, but presume 
it must have been for the reason that the property, which 
was personalty, being delivered to the agent simultaneous- 
ly with the creation of the power, was a sufficient transfer 
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thereof to create an interest in connection with the power. 
Such would have been the effect in the present case, if the 
slaves had been delivered by Ridley to Dawson at the time 
of the execution of the instrument; the latter would have 
acquired, by such tradition of the property, an interest 
commensurate with the power which was created, and in 
the execution thereof he would have acted in his own 
name. 

Upon these considerations, it is clear that the prayer of 
the bill cannot be sustained. The instrument set up is not 
a mortgage, but a mere power, not coupled or connected 
with any interest in the property which is the subject 
thereof; and having arrived _at this conclusion, it becomes 
necessary to examine and pass upon the position assumed 
by appellant’s counsel, that it appearing from the evi- 
dence a mortgage was intended by the parties, but which 
failed through the ignorance of the draftsman, the Court 
should not affirm the decree of the Court below, but should 
modify the same by granting leave to appellant to amend 
his bill so as to obtain a reformation of the instrument. 

The principle is undeniable that where an instrument of 
writing which proposes, or is intended to carry into effect 
a previous agreement between the parties, but which, by 
some mistake in its preparation, either as to fact or law, 
does not fulfil, or which violates, the manifest intention of 
the parties to the agreement, equity will correct the error 
so as to make the instrument conform to the agreement, 
such imperfect execution being considered as no execution 
at all. Without adverting to the frame and structure of 
the appellant’s bill of complaint, and considering whether 
he is justly entitled, in view thereof, to claim the favorable 
interpretation of the Court, as is contended for, the Court 
‘cannot satisfactorily ascertain from the evidence in this re- 
cord, that the instrument which was executed does not ful- 
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fil, or that it violates the intention of the parties thereto. 
There is very little testimony in relation to the execution 
of the instrument, and none as to the previous agreement 
between the parties, or the negotiations which led to the 
execution of the deed, save what may be derived from the 
brief statement of John J. Edwards, one of the subscribing 
witnesses. He states, that having arrived at the house of 
Dawson, in company with Thomas Edwards, the other sub- 
scribing witness, they found Dawson and Midley there, 
and alone; that they were simply informed by the latter, 
that he had borrowed, or wished to borrow, money from 
the former, and had made a mortgage upon negroes to se- 
cure its payment, and requested them to attest the execu- 
tion of the instrument, then already prepared, which was 
done. Another witness, (Hare,) detailing a conversation 
with Ridley, says he told him he had mortgaged said slaves 
to Dawson. No witness speaks of the negotiation between 
the parties, as to the precise character of the security 
which was stipulated for. Indeed it appears that no one 
was present during the treaty for the loan; nor is there 
any evidence showing by whom the instrument was pre- 
pared, whether by one of the parties, or by another person 
by the direction of both or either of them. The witnesses 
found it already prepared to be executed, and it was exe- 
cuted in their presence. 

Stress is laid upon the use of the term “ mortgage” by 
the witnesses. Indeed the hypothesis of a mistake in the 
preparation of the instrument, is wholly founded upon this 
fact. But if reliance could be placed upon the accuracy of 
the recollection of the witnesses, as to the use of the pre- 
cise terms employed by the parties, after the lapse of thir- 
teen years, which had intervened between the date of the 
transaction andthe time of their examination, still the 
Court cannot conclude that in this case the term * mort- 
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gage” was used in its technical sense. This identical in- 
strument is called a mortgage, and we have no assurance 
that the term is not used as a generic term, and in the con- 
templation of the witnesses would be considered to em- 
brace every species of security, whether a technical mort- 
gage, avivum vadium, or, as in the present case, a power 
to seize and sell the property. We may add here that the 
instrument is termed a mortgage by lawyers as well as lay- 
men. The attorney employed in Alabama, in his deposi- 
tion, calls it a mortgage, and the counsel for appellant not 
only sets it up in the bill of complaint as a mortgage, but 
gives it that appellation in the interrogatories propounded 
to the witnesses in relation thereto; and it is possible the 
latteremay have been thus inadvertently led to the use of 
the term, supposing them to be sufliciently acquainted with 
the legal character of the different securities before enu- 
merated to distinguish between them. 

If conjecture is to be resorted to as to what the parties 
intended, it may just as fairly be presumed that, inasmuch 
as it is evident Ridley did not design to part with the pos- 
session of the property during the time the loan was run- 
ning to maturity, and as, in such event, if a mortgage had 
been executed, the creditor, in case of default, as we have 
before seen, would be put to his suit for foreclosure, he 
may well have considered that the power to seize and sell 
the slaves, to redress himself by his own act, without re- 
sort to litigation, would be the best form in which the se- 
curity could be framed, the remedy thus provided being 
so simple and so summary in its character as to compen- 
sate most amply for the risk incurred of the contingencies 
of the death of the grantor, or constituent, before the exe- 
cution of the power, or ofa sale by him to dona fide pur- 
chasers, for value, without notice of the existence of such 


power. 
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As there is not sufficient evidence to satisfy the Court 
that the instrument in question violates the manifest inten- 
tion of the parties, or that it is not the precise security 
which they contemplated, and conforming in every respect 
to their agreement, and as the Court deems it hopeless 
that at this late day, eighteen years having passed away 
since the date of the transaction, and both the parties dead, 
there is any possibility of obtaining further and more pre- 
cise information, and as the decree rendered herein will 
oppose no obstacle to the prosecution of the appellant’s 
claims as a general creditor against the estate of Ridley, 
the Court feels constrained to deny the application to mod- 
ify the decree of dismissal rendered by the Court below. 

Per totam curiam. The decree of the Circuit Court of 
the Western Circuit, sitting in equity in and for the Coun- 
ty of Franklin, is in all things affirmed, with costs. 





Tromas Orman, ApMrInistRATOR oF Simpson, APPELLANT, 
vs. J. & D. J. Day anp tue Apatacuicotra Lanp Com- 
pany, APPELLEES. 


The building of a party wall by the owner of a lot gives him no right to claim 
contribution from the owner of the adjoining lot, without express agreement 
of the parties. 


Appeal from Franklin Circuit Court. 
The facts presented by the record will be found em- 
45 
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braced in the opinion of the Court, to which reference is 
is made. 


Baltzell for Appellant. 


At the sale of front or water lots in the City of Apa- 
lachicola in the year 1836, the purchasers of lots, with the 
sanction and approval of the owners of the city, (the Apa- 
lachicola Land Co.,) agreed upon a plan by which the 
owners of adjoining lots should so build as that each should 
have the benefit of his neighbor’s wall—in other words, 
that instead of each owner of a lot erecting two full side 
walls, in brick, on his own lot, one wall should be erected, 
covering a portion of each lot, at the joint expense. In 
other words, party walls made. As the buildings were to 
be of brick, three stories high, fire-proof, and @nly thirty 
feet in front, the arrangement was highly advantageous, 
giving a greater extent of front, enlarging the building, 
and diminishing very greatly the expense and cost of the 
construction. 

Simpson built after this mode. The Land Co., owning 
the adjoining lot on the Western side, lease to Day and 
afterwards sell to him, providing, however, in their deed 
for the contingency of a recovery by Simpson. The Days 
build, uniting their roof and outer walls to those of Simp- 
son, and the party wall erected by him is made and used 
as one of the walls of their building. 

They refuse to pay him any portion of the expense of the 
erection of the party wall, and both he and the Apalachi- 
cola Land Co. resist the claim on the ground of its injus- 
tice and illegality—the statutes of fraud and of limitation 
are also relied upon, There is no dispute about the right 
of Simpson to build upon the lot of the Land Co.; no dis- 
pute as to their right and that of Day to the support of 
Simpson’s building—both these have been conceded and 
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are admitted. The sole question is whether the Land Co. 
and Day, using and having the benefit of the wall erected 
by Simpson at his own expense, thus enhancing the value 
of their property by relieving them of the expense of the 
erection of a separate wall, shall pay for the benefit and 
advantage thus derived. The right of Simpson’s estate 
then accrues. If there is merit in the decision by Chan. 
Kent in 4 John. Chy. R., 334, then there is in our case. 
Qui sentit onus debet sentire commodum. The cases in 
Sanford and from Alabama are of owners in severalty, ha- 
ving no privity, unconnected with each other, and wholly 
inapplicable. Our case comes rather under the denomina- 
tion of “disposition of the owner of the tenements,” as 
treated by Gale and Whatley, in their work on Easements, 
157, 38, 39/49, 53; 3 Kent, 436. 

It is said, however, that the Land Co. did not know, nor 
sanction, nor approve this arrangement as to the mode of 
building—a supposition only maintainable on the ground 
that they were grossly negligent, ignorant or stupid, both 
as to their rights and interests. They had sold near $100,- 
000 of these lots, reserving the ownership of some of them. 
They were the owners of nearly two-thirds of the remain- 
der of the city unsold; they are proved to have had an 
agent on the spot, Mr. Nourse, superintending, arranging 
and directing. The contract as to the peculiar mode of 
the constructien of these buildings shows that their mind 
was specially addressed to the subject. How, then, could 
they know nothing of it? Nor is the assertion of the de- 
fence made by them in this case calculated to elevate their 
character greatly in the moral scale. They have done and 
are doing what no respectable purchaser of their lots in 
that city, merchant or not, has ever done. They are the 
lords of the city—its founders ! 
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Davis for Appellees. 


The bill seeks to recover the half of the value of a wall 
standing on the land of defendant. 

The relief sought is based upon an agreement asserted to 
have been made between Curtis and Delafield, the vendors 
of Simpson’s lot, by which Simpson was to build his wall 
partly on his own land, and partly on that of C. & D. ad- 
joing, and C. & D. covenanting to use the wall so built, 
and pay Simpson for its use. 

The agreement set up amounts, first, to a covenant by 
C. & D. to permit Simpson to erect a part of his wall on 
the land of C. & D., and if valid at all, gave Simpson such 
an interest in the land as would protect him from a tres- 
pass suit. : 

This kind of agreement is of itself void as being against 
the statute of frauds. 4 Sandford, 485. 

The agreement set up is void, because it seeks to estab- 
lish in Simpson a greater interest in land than that con- 
veyed by his deed and the contract of purchase. 

The evidence which was offered to sustain the agreement 
was illegal, because it was offered to enlarge the estate of 
Simpson beyond the terms of the deed. A condition was 
attempted to be proven which was repugnant to the writ- 
ten contract. 

If the agreement as to the wall and its use was a valid 
one, and in writing, it would be a covenant running with 
the land, and would continue forever. Can there be such 
a thing asa covenant running with land, resting upon 
parol? If it was such a covenant, it would bind par- 
chasers, and this eannot be where there is no writing and 
‘no record. In this case, the agreement set forth claims a 
right to payment for the wall from the time at which the 
building is erected by Day. Suppose the wall had been 
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built for an hundred years, how absurd would be an at- 
tempt to establish by parol and enforce such an agreement 
after so long a time. 

If the agreement set up does not amount to a covenant 
running with the land, and as such to be performed by the 
assignee or purchaser, then it was the personal covenant of 
C. & D., and ifso it is void, because it was not in writing, 
and is barred by the’statute of limitations. 

The covenant on the part of Simpson to erect a house, 
was a part of the consideration of the sale. The contract 
is that he shall build on the lot sold him, and not on that 
of C:& D. There is no covenant by C. & D. as to any 
right or benefit te accrue to Simpson, as a duty to be per- 
formed by ©. & D., other than suchas is expressly confined 
to the lot sold Simpson. 

Suppose that the wall, when built by Simpson, was erect- 
ed under an agreement such as made it a party wall. In 
such case, each would own the half of the wall standing on 
his own land, without regard as to which one paid for the 
work. Ifthe whole price was paid by one, the other would 
be debtor to him for half the cost. 

But secondly, the agreement set up, if sustained, con- 
veys to C. & D., and their assigns, an interest in the land 
of Simpson so long as the wall stands. This sort of agree- 
ment is also void, for the reason before given. 

Thirdly, the agreement not only protects Simpson’s oc- 
cupation of the land of C. & D., and affords him a defence 
to any action of ejectment or trespass, but it goes still fur- 
ther, and limits and controls the usé and enjoyment by CO. 
& D. of their land. But for the agreement, C.& D, 
could build on their land and use all erections upon it— 
“eujus est solum ejus est usque ad calum,” the well 
known maxim of law, excludes all right to-control the use 
of land by its owner. 
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—~ the agreement, ©. & D. can only use their land, and 
all standing upon it, by paying to Simpson a sum of mo- 
ney. This amounts to a conveyance to Simpson of an in- 
terest in land, by parol agreement, and as such is void. 


WRIGHT, C. J.: 


This is a cause brought up on appeal from a decree in 
the Cireuit Court of Franklin County, dismissing the bill 
of complaint therein. The facts disclosed by the pleadings 
and the evidence are as follows : 

On the 18th April, 1836, the Apalachicola Land Compa- 
ny, by their directors, entered into a written agreement 
with Samuel Simpson, ‘since deceased, whereby they un- 
dertook to convey toSimpson lot No. 2in the plan of 
the city of Apalachicola, complete and perfect titles to the 
said Simpson to be made, on his paying for the property 
the purchase money agreed on, and on condition also that 
Simpson should erect upon the lot in question a substantial 
brick building, of a size, character and description partic- 
ularly set forth. 

On the 13th of January, 1838, a complete and perfect ti- 
tle was made to Simpson, he having in the meantime per- 
formed the conditions imposed by the above written agree- 
ment. Lot No. 3, adjacent to Lot No. 2, remained un- 
disposed of by the Land Company until 1st October, 
1846, when a lease was made of lot No. 3 to Jeremiah 
Day and Daniel J. Day, by which lease this lot was de- 
mised for the term of seven years, at an annual rent of $300. 
The Days proceeded at once to erect a brick store-house on 
lot No. 3, using the wall of the building previously 
erected by Simpson as the partition wall between Simpson 
and themselves, which partition wall had been built six 
inches on each of the lots Nos. 2 and 3. 
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The relief sought by the bill is that the Apalachicola 
Land, Company, or the Days, whichever may be liable- 
therefor, should be decreed to pay tothe complainant the one 
half of the expense of the building of said partition wall. 

The depositions of a number of witnesses were taken in 
the cause, and the substance of the evidence thus obtained 
is, that the buildings erected on water street, (where lots 2 
and 3 are situate,) were of uniform size, 30 feet front by 80 
feet deep, and three stories high; that party walls were 
left in a rough, unfinished state for the adjacent owner to 
build against, and that such was the case with the wall be- 
tween lots 2 and 3; that adjacent builders paid each one 
half the expense of the partition wall; that by the condi- 
tions of sale, buildings were required to be of brick; 
that the Land Company had an agent at Apalachicola, who 
was cognizant of these arrangements ; that the usual mode 
ot building was to place half of the partition wall on the ad- 
jacent lot, &e. Each of these witnesses had himself built 
on water street. 

The use intended to be made of this evidence is not very 
clear. If it was designed to establish an usage in the mat- 
ter of building partition walls at Apalachicola, in 1836 and 
7, and thereby to show that there was an implied obliga- 
tion upon the Land Company, or their lessees, to contrib- 
ute to the party wall erected by Simpson, it is seareely ne- 
cessary to say that no such obligation could arise—certain- 
ly not upon the Land Company, whose business was the 
selling of lots, not building on them ; and certainly not 
upon the other respondents, the Days, for nearly eight 
years elapsed after the building of Simpson’s store before the 
date of the lease to the Days, and there is no proof that they 
had any notice of such usage. Judging from the course of 
the argument, however, the object of this testimony would 
» seem to be to fix upon the Land Company a participation, , 
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agency and control in these building arrangements, owt- 
side of their written contracts. But the evidence proves 
nothing of the sort, and if it. did it would be met by the fa- 
miliar principle, as true in equity as at law, that no parol 
evidence can be received to alter, vary or contradict the 
terms of a deed. It is upon the deeds, then—the convey- 
ance to Simpson and the lease to the Days—that we are to 
consider this case. 

Reduced to its simple ‘elements, the case made for the 
consideration of the Court is this: Simpson was owner of 
lot No. 2. He built on his whole front, and encroached 
six inches on lot No. 3. The Days afterwards’ leased 


‘ and built on lot No. 3, and availed themselves of the 
_. partition wall which Simpson had thus supplied. 


The principal authority relied on for the complainant, is 
the case of Campbell vs. Mesier & Dunstan, 4John. Ch. R., 
334. In that case an old party wall, standing between two 
houses which were in a ruinous condition, was taken down 
by the owner of one of the houses, to enable him to build 
his house anew. He gave notice of his intention to the 
owner of the adjoining house, and requested him to con- 
tribute to the work. It was decided by the learned Chan- 
cellor that the owner of the newly built house was entitled 
to contribution in the building of the wall. 

By a careful comparison of the case above cited with 
the case at bar, it will be seen that there is but little anal- 
ogy between the two. The mere existence of an old party 
wall between two adjoining lots, in a town or city, built 
equally on both lots, carries along with it the idea of joint 
ownership in the wall, and a common obligation to keep it 
in repair; for though upon the principle that the owner of 
the soil owns all above it, the property in the wall follows 
the property in the land, yet the common user of a wall 
adjoining lands belonging to different owners, is prima 
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facie evidence that the wall and the land on which it 
stands belong to the owners of the adjoining lands in equal 
moities as tenants in common, See Gale and Whatley on 
Easements, 296. And this is in effect the principle estab- 
lished and enforced in the case of Campbell vs. Mesier & 
Dunstan, But it by no means follows from this that when 
_ the owner of a lot builds upon ita new party wall, and pla- 
ces one half of it upon the lot of his neighbor, he thereby 
acquires any right to claim contribution for the building 
of the wall. It is every way right to build upon his land 
or not to build upon it, and to permit or forbid any other 
person to build upon it; and if it be built upon in any way 
or to any extent, without the consent of the owner, such 
building upon it is a trespass. It is alleged, however, that 
the Land Company had their agent on the ground, and 
that he made no objection to the building of the wall in 
question. This makes no difference, whatever may have 
been the relative rights of the purchasers of lots who built 
in 1836 and ’87, under the general consent proved in the 
case in regard to party walls. That understanding could 
not affect the Land Company, whose business, as has been 
already said, was the selling, not building on, the vacant 
lots of the city, and who, so far as appears, gave their agent 
no authority in the matter. The case of Sherrod vs. Cis- 
ter, reported in 4 Langford, 480, is full upon the point in- 
volved in this cause, and its reasoning commands the en- 
tire assent of this Court. The principles of law and equity 
arising in that case, were, in all respects, identical with 
those which govern the case beforeus. There the decision 
of Chancellor Kent in Campbell vs. Mesier is carefully re- 
viewed, and it is clearly shown that its reasoning has no 
application to a case like the present. 

Cases were cited in argument to show that where the 
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owner of the adjoining lot was applied to by the person who 
was about to build a part¥ ‘wall, to contribute to the ex- 
pense, and such person assefted, and signified that he 
would pay his proportion, the same might be recovered at 
law. Ofthis there cannot be a doubt. The mutual con- 
venience of the partiés would be an adequate consideration 
for such a provision; but then the promise must be ex- 
press. Upon the whole, it seems very clear that the Ap- 
alachicola Land Company was at no time bound to con- 
tribute to the expense of erecting the party wall built by 
Simpson, and it follows with stronger reason that the oth- 
er respondents are not responsible. The lease to them cov- 
ered the whole of lot No. 8, and upon the principle of 
law that the owner of the soil is the owner of everything 
built upOn it, carried with it also the.one half of the wall. 

Other points were made in the record and in the argu- 
ment, and numerous authorities were cited to sustain them. 
It is sufficient tosay, however, that the whole case. is 
against the complainant, on the merits. 

Let the decree below be affirmed. 
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